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This Report is prepared for submission to the Governor of the State of Bihar

under Article 151 of the Constitution of India.

The audit of revenue receipts of the State Government is conducted under
Section 16 of the Comptroller and Auditor General's (Duties, Powers and
Conditions of Service) Act, 1971. This Report presents the results of audit of
receipts comprising commercial taxes, state excise, taxes on vehicles, land
revenue, stamp duty and registration fees and other non-tax receipts of the

Government of Bihar.

The cases mentioned in the Report are among those which came to notice in
the course of test audit of accounts during the year 2013-14 as well as those
which had come to notice in earlier years but could not be reported in previous
Audit Reports; matters relating to the period subsequent to 2013-14 have also

been included, wherever necessary.

Audit has been conducted in conformity with the Auditing Standards issued by
the Comptroller and Auditor General of India.
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This Report contains 44 paragraphs including one performance audit relating
to non/short levy of tax, interest etc. involving X 1,403.80 crore. Some of the
major findings are mentioned below:

I. General

Total receipts of the Government of Bihar for the year 2013-14 were
% 68,918.65 crore. The revenue raised by the State Government amounted to
% 21,505.51 crore comprising tax revenue of I 19,960.68 crore and non-tax
revenue of X 1,544.83 crore. The receipts from the Government of India were
3 47,413.14 crore (States’ share of divisible Union taxes: I 34,829.11 crore
and grants-in-aid: I 12,584.03 crore). Thus, the State Government’s own
contribution was only 31 per cent of total revenue.

(Paragraph 1.1.1)

The number of inspection reports (IRs) and paragraphs issued up to December
2013 but not settled by June 2014 stood at 4,806 and 27,764 respectively
involving X 17,825.55 crore. We are yet to receive even first replies for 1,773
IRs though these were required to be furnished within one month from the

date of issue.
(Paragraph 1.6)

We conducted test-check of the records of commercial taxes, State excise,
taxes on vehicles, land revenue, non-ferrous mining and metallurgical
industries and other departmental offices during the year 2013-14 and
observed underassessment/short levy/loss of revenue of ¥ 2,310.97 crore in
3,357 cases. During the period April 2013 to August 2014, the concerned
departments accepted underassessment and other deficiencies of I 785.06
crore which were pointed out in audit during 2013-14.

(Paragraph 1.9)

11. Commercial Taxes

A Performance Audit on ‘Levy and Collection of Entry Tax’ indicated the
following deficiencies:

Deviation from the cabinet decision was made while issuing notification for
increase of rate of entry tax from four to five per cent, which involved revenue
impact of X 8.37 crore.

(Paragraph 2.3.7.1)
Provisions relating to scrutiny of returns, levy of interest and fine and tax audit
was not applicable under the BTEG Act due to non-amendment of the

provision of Section 8 of the BTEG Act after the introduction of BVAT Act
bringing out these new features.

(Paragraph 2.3.8.1)
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A sum of ¥ 7,482.61 crore collected under Bihar Trade Development Fund
was not utilised for the purposes and the manner prescribed under the BTEG
Act.

(Paragraph 2.3.9)

In 15 circles, 26 dealers did not get themselves registered under the BTEG Act
despite import of scheduled goods of X 37.88 crore which resulted into short
levy of entry tax of X 4.24 crore including penalty.

(Paragraph 2.3.11)

In 13 circles, only 12.57 to 17.48 per cent dealers were assessed during the
year 2008-09 to 2012-13.

(Paragraph 2.3.13)

In 14 circles, suppression of import value of ¥ 714.89 crore by 21 dealers
resulted into short levy of entry tax of ¥ 223.29 crore including leviable
penalty during 2009-10 to 2012-13.

(Paragraph 2.3.14)

In nine circles, application of incorrect rate of entry tax by 22 dealers resulted
into short levy of entry tax of ¥ 66.66 crore including leviable penalty during
2009-10 to 2012-13.

(Paragraph 2.3.15)

Cross-verification of transactions revealed suppression of import value of
% 1,416.22 crore and short levy of entry tax of ¥ 119.03 crore including
penalty during 2010-11 to 2013-14.

(Paragraphs 2.3.21.1 and 2.3.21.2)

In two check-posts, 12,552 vehicles with consignment value of ¥ 5,402.37
crore used out to out suvidha for transit through Bihar. Though they entered
into Bihar but did not exit leading to leakage of revenue.

(Paragraph 2.3.22)

In 11 commercial taxes circles, suppression of sales/purchase turnover of
% 217.87 crore by 15 dealers resulted in underassessment of tax of ¥ 76.27
crore including leviable penalty and interest.

(Paragraph 2.5)

Irregular claim of Input Tax Credit (ITC) by the seven dealers in four
commercial taxes circles resulted in excess allowance of ITC of ¥ 33.80 crore
including leviable penalty and interest.

(Paragraph 2.6)

In Bhagalpur commercial taxes circle, there was non-levy of electricity duty
amounting to X 416.96 crore including penalty on sales of energy.

(Paragraph 2.18)

(viii)
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III. State Excise

Due to allowing payment of differential amount on the basis of their tendered
rate instead of rate quoted by lowest tenderer the Department would be
deprived of X 341.32 crore during 2014-15 to 2018-19.

(Paragraph 3.4.2.1)

Non-verification of the amount deposited by licensees from the records of
treasury and non-observance of condition of sale notification by the Excise
officers resulted in defalcation of X 8.15 crore in three Excise offices.

(Paragraph 3.5)

IV. Taxes on Vehicles

In 30 District Transport Offices, tax dues of X 2.09 crore pertaining to 1,608
transport vehicles for the period between April 2008 and March 2014 were
neither paid by the vehicle owners nor notices of demand for realisation of
dues of ¥ 5.84 crore (including penalty) were issued by the concerned District
Transport Officers.

(Paragraph 4.4)

V.  Other Tax Receipts |

Stamp duty of I 18.34 lakh was not levied on lease agreements entered into
between the Mobile companies and land owners.

(Paragraph 5.7)

|VI. Non-Tax Receipts

Penalty of X 5.47 crore for illegal procurement of minerals against the works
contractors in six district mining offices, though leviable, was not levied.

(Paragraph 6.4)

Due to non-registration of deeds of settlement of sand ghats in six district
mining offices there was a loss of ¥ 2.94 crore in registration fees.

(Paragraph 6.6)

(ix)
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1.1

Trend of revenue receipts

1.1.1 The tax and non-tax revenue raised by the Government of Bihar during
the year 2013-14, the State's share of net proceeds of divisible Union taxes and
duties assigned to States and Grants-in-aid received from the Government of
India during the year and the corresponding figures for the preceding four
years are mentioned in Table-1.1.

Table- 1.1
Trend of revenue receipts
R in crore)
SL Particulars 2009-10 2010-11 2011-12 2012-13 2013-14
No.
1. | Revenue raised by the State Government
e Tax revenue 8,089.67 9,869.85 | 12,612.10 | 16,253.08 | 19,960.68
e Non-tax 1,670.42 985.53 889.86 | 1,135.27 1,544.83
revenue
Total 9,760.09 | 10,855.38 | 13,501.96 | 17,388.35 | 21,505.51
2. | Receipts from the Government of India
e Share of net | 18,202.58 | 23,978.38 | 27,935.23 | 31,900.39 | 34,829.11"
proceeds of
divisible Union
taxes and duties
e QGrants-in-aid 7,564.16 9,698.56 9,882.98 | 10,277.92 | 12,584.03
Total 25,766.74 | 33,676.94 | 37,818.21 | 42,178.31 | 47,413.14
3. | Total revenue 35,526.83 | 44,532.32 | 51,320.17 | 59,566.66 | 68,918.65
receipts of the State
Government
(1 and 2)
4. | Percentage of 1 to 3 27 24 26 29 31

(Source: Finance Accounts, Government of Bihar)

The above table indicates that during the year 2013-14, the revenue raised by
the State Government (¥ 21,505.51 crore) was 31 per cent of the total revenue
receipts. The balance 69 per cent of receipts during 2013-14 was from the
Government of India.

For details, please see Statement No. 11 - Detailed accounts of revenue by minor
heads in the Finance Accounts of Government for the year 2013-14. Figures under
Minor Head — 901 - Share of net proceeds assigned to the State under the Major
Heads 0020 - Corporation Tax (X 11,713.47 crore), 0021 - Taxes on income other
than Corporation Tax (X 7,712.96 crore), 0032 - Taxes on Wealth (X 32.16 crore),
0037 — Customs (X 5,682.75 crore), 0038 - Union Excise Duties (X 4,013.57 crore),
0044 - Service Tax (X 5,674.21 crore) and 0045 - Other Taxes (- X 1.00 lakh) booked
in the Finance Accounts under A - Tax Revenue have been excluded from the
revenue raised by the State and included in State’s share of divisible union taxes in

this statement.
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It can be seen from the table 1.2 that there was a variation of (-) 31.41 to (+)
264.62 per cent between the budget estimates and the actual during 2013-14.
Further there was a variation of (-) 2.51 per cent to (+) 125.09 per cent
between actuals of 2012-13 and 2013-14 under various heads of taxes.

The following reasons for variation were reported by the concerned
Departments.

Stamps and Registration fees: The increase (24.82 per cent) over the actual
of 2012-13 was due to increase in value of registered documents.

The other departments did not inform (August 2014) the reasons for variation,
despite being requested (between April and July 2014).

We recommend that while preparing budget estimates, the State
Government may take realistic inputs as significant variations were
noticed between budget estimates and actual.

1.1.3 The details of non-tax revenue raised during the period 2009-10 to
2013-14 are indicated in Table 1.3.
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Chapter- I:General

It can be seen from the above table that there was a variation of (-) 84.34 to (+)
355.50 per cent between the budget estimates and the actual during 2013-14.
Further, there was a variation of (-) 98.73 per cent to (+) 93.39 per cent
between actuals of 2012-13 and 2013-14 under various heads of taxes.

The following reasons for variation were reported by the concerned
Department.

Mines and Geology Department: The increase (11.36 per cent) over the
actual of 2012-13 was due to increased bidding amount of sand ghats and
decrease 11.21 per cent in comparison to BE in 2013-14 was due to non-
settlement of several sand ghats.

We recommend that while preparing budget estimates, the State
Government may take realistic inputs as significant variations were
noticed between budget estimates and actual.

1.2 Analysis of arrears of revenue

The arrears of revenue as on 31 March 2014 in respect of the principal heads
of revenue amounted to I 2,593.05 crore of which ¥ 536.77 crore was
outstanding for more than five years as detailed in the Table-1.4.

Table- 1.4

Arrears of revenue
R in crore)

SI. | Heads of revenue Amount Amount Replies of Department
No. outstanding| outstanding
as on for more
31 March than five
2014 years as on
31 March
2014
1. | Taxes on Sales, 1,505.92 385.27 | Out of ¥ 1,505.92 crore, demands for
% 330.39 crore were certified for recovery as
arrears of land revenue. Recovery of
3 325.35 crore and X 12.55 lakh were stayed
by the courts and the Government
respectively and recovery of I 3.38 crore
was held up due to rectification/review. An
amount of I 846.67 crore was pending at
other stages.
2. | Taxes on Goods 572.00 4.39 | Out of T 572.00 crore, demands for T 17
and Passengers lakh were certified for recovery as arrears of
land revenue. Recovery of I 485.13 crore
was stayed by the courts. An amount of
X 86.70 crore was pending at other stages.

®)
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3. | Taxes and Duties on
Electricity

97.94

2.36

Out of T 97.94 crore, demands for ¥ 1.49
crore were certified for recovery as arrears
of land revenue. Recovery of ¥ 69.08 lakh
and I 8.22 lakh were stayed by the courts
and the Government respectively. An
amount of ¥ 95.67 crore was pending at
other stages.

4. | State Excise

46.17

14.45

Out of ¥ 46.17 crore, demands for ¥ 21.25
crore were certified for recovery as arrears
of land revenue. Recovery of X 1.35 crore
and ¥ 5.08 lakh were stayed by the courts
and the Government respectively and
recovery of ¥ 13.77 lakh was held up due
to dealer/party becoming insolvent. An
amount of ¥ 39.52 lakh was likely to be
written off and X 22.99 crore was pending at
other stages.

5. | Other Taxes and
Duties on
Commodities and
Services

10.05

9.46

Out of ¥ 10.05 crore, demands for ¥ 8.88
crore were certified for recovery as arrears
of land revenue. Recovery of I4.52 lakh
was stayed by the courts. An amount of
% 1.13 crore was pending at other stages.

6. | Land Revenue

148.01

Nil

Stages at which the arrears were pending for
collection have not been intimated, despite
being requested (between April and July
2014).

7. | Mines and Geology

212.96

120.84

Out of % 212.96 crore, demands for
% 185.02 crore were certified for recovery as
arrears of land revenue. An amount of
% 27.94 crore was pending at other stages

Total

2,593.05

536.77

(Source: Information furnished by the Departments)

It would be seen from the table that recovery of ¥ 536.77 crore was pending
for more than five years and no sincere efforts were being made to recover
them. Arrears of I 1,081.10 crore were pending with the departmental
authorities. The cases referred for write off (¥ 39.52 lakh) were also not being
pursued with the quarters concerned.

1.3  Arrears in assessments

The details of cases pending at the beginning of the year, cases becoming due
for assessment, cases disposed of during the year and number of cases pending
for finalisation at the end of the year as furnished by the Commercial Tax
Department in respect of Taxes on Sales, Trade etc., Taxes on Goods and

(6)
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Passenger, Other Taxes and Duties on Commodities and Services and Taxes
and Duties on Electricity was as given in Table 1.5.

Table 1.5
Arrears in assessments
Head of Opening | New cases Total Cases Balance | Percentage
revenue balance due for assessments | disposed | at the end | of disposal
assessment due of during of the (col. 5to 4)
during 2013-14 year
2013-14
1 2 3 4 5 6 7
Taxes on Sales, 7,618 52,579 60,197 21,226 38,971 35.26
Trade etc.
Taxes on Goods 327 1,589 1,916 682 1,234 35.59
and Passenger
Other Taxes and 1,867 879 2,746 899 1,847 32.74
Duties on
Commodities
and Services
Taxes and Duties 283 49 332 24 308 7.23
on Electricity

(Source: Information furnished by the Departments)

1.4

Evasion of tax

The details of cases of evasion of tax detected by the Commercial Taxes
Department and Registration and Excise and Prohibition (Excise) Department,
cases finalised and the demands for additional tax raised as reported by the
Departments are given in Table 1.6.

Table- 1.6

Evasion of Tax

R in crore)

SL.

Head of Cases Cases Total Number of cases in which Number of
No. revenue pending as detected assessments/investigation cases
on 31 March during completed and additional pending of
2013 2013-14 demand including penalty initialization
etc., raised during the year as on 31
2013-14 March 2014
Number of Amount of
cases demand
1. | Commercial 294 718 1,012 720 5.23 292
Taxes’
2. | State Excise Nil 25 25 Nil Nil 25

(Source: Information furnished by the Departments)

Commercial taxes include Taxes on Sales, Trade etc., Taxes on Goods and

Passengers; Taxes and Duties on Electricity; Other Taxes on Income and
Expenditure-Taxes on Professions, Trades, Callings and Employment and Other
Taxes and Duties on Commodities and Services.
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It would be seen from the foregoing table that in Commercial Taxes
Department the number of cases pending at the end of the year has slightly
reduced than number of cases pending at the start of the year.

1.5 Pendency of Refund Cases

The number of refund cases pending at the beginning of the year 2013-14,
claims received during the year, refunds allowed during the year and cases
pending at the close of the year 2013-14 as reported by the Department is

given in Table 1.7.

Table- 1.7

Details of pendency of refund cases

(X in crore)

SL Particulars Taxes on Sales, Entry tax Entertainment tax State Excise
No. Trade etc.
No. of Amount No.of | Amount | No.of | Amount | No.of | Amount
cases cases cases cases
1. | Claims 1,708 80.67 100 1.09 6 0.02 | 433° 15.51
outstanding at
the beginning
of the year
2. | Claims 477 101.42 12 17.10 Nil Nil 632 16.38
received during
the year
3. | Refunds made 501 102.07 9 3.38 Nil Nil 431 11.83
during the year
4. | Balance 1,684 80.02 103 14.81 6 0.02 634 20.06
outstanding at
the end of the
year

(Source: Information furnished by the Departments)

Section 70 (1) of the BVAT Acts provide for payment of interest, at the rate of
half per cent per month, if the excess amount is not refunded to the dealer
within 90 days from the date of the order.

The progress to dispose of the refund cases of Tax on sales, trade etc. was very
slow as compared to claims received.

1.6  Response of the Government /departments towards audit

The Accountant General (AG), Audit, Bihar conducts periodical inspection of
the Government departments to test-check the transactions and verify the
maintenance of the important accounts and other records as prescribed in the
rules and procedures. These inspections are followed up with the Inspection
Reports (IRs) incorporating irregularities detected during the inspection and
not settled on the spot, which are issued to the heads of the offices inspected
with copies to the next higher authorities for taking prompt corrective action.
The heads of the offices/Government are required to promptly comply with

3 The opening balance of 433 cases in respect of the State Excise as reported by the

Department differs from the closing balance of 438 as reported by the Department
during previous year and included in the last year’s Audit report.
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the observations contained in the IRs, rectify the defects and omissions and
report compliance through initial reply to the AG within one month from the
date of issue of the IRs. Serious financial irregularities are reported to the
heads of the Department and the Government.

Analysis of Inspection reports issued upto December 2013 disclosed that
27,764 paragraphs involving I 17,825.55 crore relating to 4,806 IRs remained
outstanding at the end of June 2014 as mentioned below along with the
corresponding figures for the preceding two years in Table 1.8.

Table- 1.8
Details of pending Inspection Reports

June 2012 June 2013 June 2014
Number of IRs pending for settlement 3,858 4,165 4,806
Number of outstanding audit observations 20,979 23,327 27,764
Amount involved (% in crore) 8,754.19 10,847.46 17,825.55

1.6.1 The Department-wise details of the IRs and audit observations
outstanding as on 30 June 2014 and the amounts involved are mentioned in the
Table 1.9.

Table- 1.9
Department-wise details of IRs
(X in crore)
SL Name of the Nature of receipts Number of Number of Money value
No.| departments outstanding | outstanding audit involved
IRs observations
1. | Commercial Taxes on Sales, Trade 691 8,936 10,089.28
Taxes etc,
Entry tax 180 554 247.34
Electricity duty 24 29 39.68
Entertainment tax, 22 41 7.34
Luxury tax, efc.
2. | Registration, State Excise 507 2,658 1,656.59
Excise and
Prohibition
(Excise)
3. | Revenue and Land Revenue 1,799 7,971 2,751.81
Land Reforms
4. | Transport Taxes on Vehicles 609 3,660 1,321.37
Registration, Stamps and Registration 513 1,430 238.29
Excise and Fees
Prohibition
(Registration)
6. | Mines and Non-ferrous Mining and 461 2,485 1,473.85
Geology Metallurgical Industries
Total 4,806 27,764 17,825.55

Audit did not receive even the first replies from the heads of offices within one
month from the date of issue of the IRs, for 1,773 IRs issued during 2013-14.
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This large pendency of the IRs due to non-receipt of the replies is indicative of
the fact that the heads of offices and the departments did not initiate action to
rectify the defects, omissions and irregularities pointed out by the AG in the
IRs.

The Government may consider to have an effective system for prompt
and appropriate response to audit observations.

1.6.2 Departmental audit committee meetings

The Government set up audit committees to monitor and expedite the progress
of the settlement of IRs and paragraphs in the IRs. One audit committee
meeting with the Mines and Geology Department was held during the year
2013-14 wherein no paragraphs were settled. Holding of only one meeting
during the entire year (2013-14) had deprived the Government of the
opportunity of settlement of more number of outstanding audit observations as
mentioned in preceding paragraph.

The Government may take suitable steps to hold departmental audit
committee meetings at regular intervals for the settlement of outstanding
IRs/paragraphs.

1.6.3 Non-production of records to audit for scrutiny

The programme of local audit of Tax revenue/Non-tax revenue offices is
drawn up sufficiently in advance and intimations are issued, usually one
month before the commencement of audit, to the departments to enable them
to keep the relevant records ready for audit scrutiny.

During the year 2013-14 as many as 587 assessment files, returns, refunds,
registers and other relevant records were not made available to audit. In none
of these cases the revenue involved could be ascertained. Break up of these
cases are given in Table 1.10.

Table- 1.10

Details of non-production of records

Name of the Department | Year in which it was to be Number of cases not
audited audited

Revenue and Land Reforms 2013-14 500
Commercial Taxes 2013-14 34
Transport 2013-14 11
Registration, Excise and 2013-14 8
Prohibition (Excise)
Mines and Geology 2013-14 34

Total 587

1.6.4 Response of the Departments to the draft audit paragraphs

The draft audit paragraphs proposed for inclusion in the Report of the
Comptroller and Auditor General of India are forwarded by the AG to the
Principal Secretaries/Secretaries of the concerned Department, drawing their
attention to audit findings and requesting them to send their response within

(10)



Chapter-1: General

six weeks. The fact of non-receipt of the replies from the Departments/
Government is invariably indicated at the end of such paragraphs included in
the Audit Report.

Forty four draft paragraphs including one Performance Audit and one Long
draft paragraph were sent to the Principal Secretaries/Secretaries of the
respective Departments by name between June and August 2014. The
Principal Secretaries/Secretaries of the Departments did not send replies to 10
draft paragraphs despite issue of reminders (August 2014) and the same have
been included in this Report without the response of the Departments.

1.6.5 Follow up on the Audit Reports-summarised position

The internal working system of the Public Accounts Committee (PAC),
notified in December 2002, laid down that after the presentation of the Report
of the Comptroller and Auditor General of India in the Legislative Assembly,
the Departments shall initiate action on the audit paragraphs and the action
taken explanatory notes thereon should be submitted by the Government
within three months of tabling the Report, for consideration of the Committee.
In spite of these provisions, the explanatory notes on audit paragraphs of the
Reports were being delayed inordinately. One hundred sixty nine paragraphs
(including performance audit) included in the Reports of the Comptroller and
Auditor General of India on the Revenue Sector of the Government of Bihar
for the years ended 31 March 2009, 2010, 2011, 2012 and 2013 were placed
before the State Legislature Assembly between July 2010 and August 2013.
Action taken explanatory notes in respect of 98 paragraphs from departments
concerned had not been received for the Audit Report for year ended 31
March 2003-04 to 2012-13 so far (August 2014).

The PAC discussed 169 selected paragraphs pertaining to the Audit Reports
for the years from 2008-09 to 2012-13 and its recommendations on three
paragraphs were incorporated in recommendation Report of PAC laid before
the legislature during 2013-14. However, ATNS have not been received in
respect of three recommendations of the PAC from the Registration, Excise
and Prohibition Department and Transport Department.

1.7  Analysis of the mechanism for dealing with the issues raised
by Audit

To analyse the system of addressing the issues highlighted in the Inspection
Reports/Audit Reports by the Departments/Government, the action taken on
the paragraphs and performance audits included in the Audit Reports of the
last five years for one Department is evaluated and included in Audit Report.

The succeeding paragraphs 1.7.1 to 1.7.3 discuss the performance of the
Registration, Excise and Prohibition (Registration) Department under revenue
head ‘0030-Stamps and Registration Fees’ and cases detected in the course of
local audit during the last five years and also the cases included in the Audit
Reports for the years 2008-09 to 2012-13.

an
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1.7.1 Position of Inspection Reports

The summarised position of the inspection reports issued during the last five

years, paragraphs included in these reports and their status as on 31 March
2014 are mentioned in Table-1.11.

Table 1.11

Position of Inspection Reports

( in crore)
SL Year Opening Balance Addition during the | Clearance during the Closing balance
No. year year
IRs Para- Money IRs Para- Money IRs Para- Money IRs Para- Money
graphs value graphs value graphs value graphs value

1. | 2008-09 | 336 | 940 79.75 | 41 103 64.00 | Nil | Nil Nil | 377 | 1,043 | 143.75
2. | 2009-10 | 377 | 1,043 | 143.75 | 34 71 290 | Nil | Nil Nil | 411 | 1,114 | 146.65
3. | 2010-11 | 411 | 1,114 | 146.65 | 24 53 2243 | Nil | Nil Nil | 435 | 1,167 | 169.09
4. | 2011-12 | 435 | 1,167 | 169.09 | 29 54 52.18 | Nil 3 0.005 | 464 | 1,218 | 221.26
5. 12012-13 | 464 | 1,218 | 221.26 | 45 188 12.90 | Nil 4 0.20 | 505 | 1,402 | 233.96
The Government arranges ad-hoc Committee meetings between the

Department and AG’s office to settle the old paragraphs. As would be evident
from the above table, against 336 outstanding IRs with 940 paragraphs as on
start of 2008-09, the number of outstanding IRs accumulated to 505 with
1,402 paragraphs at the end of 2012-13. This is indicative of the fact that no
adequate steps were taken by the Department in this regard resulting in heavy
accumulation of the outstanding IRs and paragraphs.

1.7.2

The position of paragraphs included in the Audit Reports of the last five years,
those accepted by the Department and the amount recovered are mentioned in
Table 1.12.

Recovery of accepted cases

Table 1.12
(X in crore)
Year of | Number of | Money value Number of Money Cumulative
Audit paragraphs of the paragraphs value of position of
Report included paragraphs accepted accepted recovery of
paragraphs accepted
cases as of
31.03.2014
2008-09 4 1.09 4 1.09 0.67
(Including
one IT
Review)
2009-10 1 (Review) 1.48 1 (partial) 0.34 0.11
2010-11 1 0.61 1 (partial) 0.61 0.55
2011-12 2 0.68 2 0.68 0.52
2012-13 3 6.40 3 6.40 0.19
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It is evident from the above table that the progress of recovery even in
accepted cases was very slow throughout during the last five years. The
recovery of accepted cases was to be pursued as arrears recoverable from the
concerned parties. No mechanism for pursuance of the accepted cases had
been put in place by the Department/Government. Further, the arrear cases
including accepted audit observations were not available with the Registration,
Excise and Prohibition (Registration) Department. In the absence of a suitable
mechanism, the Department could not monitor the recovery of accepted cases.

The Department may take immediate action to pursue and monitor
prompt recovery of the dues involved in accepted cases.

1.7.3 Action taken on the recommendations

Departments/Government

accepted by the

The draft performance audits conducted by the AG are forwarded to the
concerned Department/Government for their information with a request to
furnish their replies. These performance audits are also discussed in an exit
conference and the Department's/‘Government's views are included while
finalising the performance audits for the Audit Reports.

The following performance audit on the Department of Registration, Excise
and Prohibition (Registration) are featured in the last five years Reports. The
details of recommendations and their status are given in Table 1.13.

Table 1.13

Year of Audit
Report/Name of
the Performance

Audit

Number of
recommendations

Details of recommendations

Status

2009-10
Levy and collection
of Stamp duty and
Registration fee

Strictly follow the budgetary procedures under
provision of Rule 54 of the Bihar Budget
Procedures in preparation of budget estimates;

Ensure that the internal control mechanism is
strengthened and its effectiveness is periodically
reviewed;

Fix the norms for periodical inspection of all
public offices and prescribe reports/returns to be
submitted by them and their periodicity of
submission;

Prescribe a time frame for instituting revenue
recovery certificates and follow wup action
thereof;

Prescribe a time limit for sending the

referred/impounded cases and its finalisation;

Prescribe the rate of incidental expenses for
collection of revenue on behalf of a
body/authority/SCORE.

Reply has
not been
received

1.8

The unit offices under various Departments are categorised into high, medium
and low risk units according to their revenue position, past trends of the audit
observations and other parameters. The annual audit plan is prepared on the

Audit Planning
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basis of risk analysis which inter-alia include critical issues in government
revenues and tax administration i.e. budget speech, white paper on state
finances, Reports of the Finance Commission (State and Central),
recommendations of the Taxation Reforms Committee, statistical analysis of
the revenue earnings during the past five years, factors of the tax
administration, audit coverage and its impact during past five years etc.

During the year 2013-14, there were 963 auditable units, of which 295 units
were planned and 286 units had been audited, which is 29.70 per cent of the
total auditable units. The details are shown in the Annexure-I.

Besides, the compliance audit mentioned above, one performance audit was
also taken up to examine the efficacy of the tax administration.

1.9 Results of audit

Position of local audit conducted during the year

Test-check of the records of 286 units of Commercial Taxes, State Excise,
Taxes on vehicles, Stamp duty and registration fees, Land revenue and
receipts from Mines and minerals conducted during the year 2013-14 showed
underassessment/short levy/loss of revenue aggregating ¥ 2,310.97 crore in
3,357 cases. During the period April 2013 to August 2014, the Departments
concerned accepted underassessment and other deficiencies of I 785.06 crore
which were pointed out in audit during 2013-14.

1.10 Coverage of this Report

This Report contains 44 paragraphs (selected from the audit detections made
during the local audit referred to above and during earlier years, which could
not be included in earlier reports) including one Performance audit on ‘Levy
and collection of Entry Tax', involving financial effect of ¥ 1,403.80 crore.

The Departments/Government have accepted audit observations involving
% 841.24 crore out of which X 16.53 crore had been recovered. The replies in
the remaining cases have not been received (August 2014). These are
discussed in succeeding Chapters 11 to VL.

(14)
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2.1 Tax administration

The levy and collection of commercial taxes' in the State is governed by the
provisions of the following Acts and Rules made thereunder:

° Central Sales Tax (CST) Act, 1956:

° Bihar Value Added Tax (BVAT) Act, 2005;

° Bihar Tax on entry of goods into local areas (BTEG) Act, 1993;
° Bihar Entertainment Tax Act, 1948;

° Bihar Taxation on Luxuries in Hotels Act, 1988;

° Bihar Electricity Duties Act, 1948;

° Bihar Tax on Professions, Trade, Callings and Employments Act, 2011
and

° Bihar Tax on Advertisement Act, 2007.

It is administered by the Commercial Taxes Department which is headed by
the Commissioner of Commercial Taxes (CCT). In the exercise of his
functions, the CCT is assisted by five Additional Commissioners, three Joint
Commissioners of Commercial Taxes (JCCT), 10 Deputy Commissioners of
Commercial Taxes (DCCT)/Assistant Commissioners of Commercial Taxes
(ACCT) and five Commercial Taxes Officers (CTO) at the headquarters level
including the Bureau of Investigation wing. At the field level the State is
divided into nine* administrative divisions, seven® appeals divisions and four*
audit divisions, each headed by a JCCT. The nine administrative divisions are
further sub-divided into 49 circles each headed by a DCCT/ACCT assisted by
CTOs. The circle is the basic activity centre of the Department.

2.2  Results of audit

In the course of audit of the records of 40 units out of 55 auditable units
relating to commercial taxes during the year 2013-14, we found
underassessment of taxes and other irregularities involving X 2,025.73 crore in
1,563 cases which fall under the following categories as detailed in Table 2.1.

Commercial taxes include Taxes on Sales, Trade etc., Taxes on Goods and
Passengers; Taxes and Duties on Electricity; Other Taxes on Income and
Expenditure-Taxes on Professions, Trades, Callings and Employment and Other
Taxes and Duties on Commodities and Services.

Bhagalpur, Central, Darbhanga, Magadh, Patna East, Patna West, Purnea, Saran and
Tirhut.

Bhagalpur, Central, Darbhanga, Magadh, Patna, Purnea and Tirhut.

4 Bhagalpur, Magadh, Patna and Tirhut.



Audit Report (Revenue Sector) for the year ended March 2014

Table- 2.1
X in crore)
SI. No. Categories No. of Amount
cases
A: Taxes on sales, trade etc./ VAT
1. Suppression of turnover 152 276.00
2. Incorrect allowance of deductions 200 36.94
3. Application of incorrect rates of tax 118 33.36
4. Excess allowance of ITC 89 30.40
5. Incorrect/excess reimbursement of 86 28.59
VAT/Entry Tax
6. Non calculation of reverse credit 14 17.32
7. Irregular deduction on account of transit 12 15.78
sales
8. Short Payment of Tax and Non-levy of 106 9.65
Interest
9. Non-levy of Interest 80 3.26
10. | Non-levy of purchase tax 10 0.77
11. | Other cases 446 147.71
Total 1,313 599.78
B: Entry Tax
1. Performance audit on ‘Levy and 1 812.99
collection of Entry tax’
2. Short levy of entry tax due to suppression 46 92.14
of import value
3. Application of incorrect rates of entry tax 23 28.00
4. Other cases 156 48.40
Total 226 981.53
C: Electricity duty
1. Non/short levy of electricity duty 2 20.73
2. Non- levy of electricity duty due to 2 416.96
concealment of sales of energy
Total 4 437.69
D: Entertainment/Luxury Tax
1. Non/short levy of entertainment tax 4 5.62
2. Non/short levy of luxury tax 2 0.87
3. Other cases 14 0.24
Total 20 6.73
Grand Total 1,563 2,025.73
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During the course of the year, the Department accepted underassessment and
other deficiencies of ¥ 28.04 crore in 114 cases which were pointed out during
the earlier years and an amount of ¥ 24.39 lakh was realised in 32 cases which
were pointed out between 2009-10 and 2012-13.

Audit findings of the Performance audit on ‘Levy and collection of Entry
tax’ with financial impact of I 812.99 crore and a few other illustrative audit
observations involving ¥ 548.61 crore including leviable penalty and interest
are mentioned in the succeeding paragraphs.

2.3  Performance audit on ‘Levy and Collection of Entry Tax’

Highlights

Deviation from the cabinet decision was made while issuing notification
for increase of rate of entry tax from four to five per cent, which involved
revenue impact of X 8.37 crore.

(Paragraph 2.3.7.1)

Provisions relating to scrutiny of returns, levy of interest and fine and tax
audit were not applicable under the BTEG Act due to non-amendment of
the provision of Section 8 of the BTEG Act after the introduction of
BVAT Act bringing out these new features.

(Paragraph 2.3.8.1)

A sum of ¥ 7,482.61 crore collected under Bihar Trade Development
Fund was not utilised for the purposes and the manner prescribed under
the BTEG Act.

(Paragraph 2.3.9)
In 15 circles, 26 dealers did not get themselves registered under the BTEG

Act despite import of scheduled goods of ¥ 37.88 crore which resulted into
short levy of entry tax of ¥ 4.24 crore including penalty.

(Paragraph 2.3.11)
In 13 circles, only 12.57 to 17.48 per cent dealers were assessed during the
year 2008-09 to 2012-13.

(Paragraph 2.3.13)
In 14 circles, suppression of import value of ¥ 714.89 crore by 21 dealers

resulted into short levy of entry tax of X 223.29 crore including leviable
penalty during 2009-10 to 2012-13.

(Paragraph 2.3.14)

In nine circles, application of incorrect rate of entry tax by 22 dealers
resulted into short levy of entry tax of X 66.66 crore including leviable
penalty during 2009-10 to 2012-13.

(Paragraph 2.3.15)

Cross-verification of transactions revealed suppression of import value of
T 1,416.22 crore and short levy of entry tax of ¥ 119.03 crore including
penalty during 2010-11 to 2013-14.

(Paragraphs 2.3.21.1 and 2.3.21.2)
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In two check-posts, 12,552 vehicles with consignment value of X 5,402.37
crore using out to out suvidha for transit through Bihar. Though they
entered into Bihar but did not make exit leading to leakage of revenue.

(Paragraph 2.3.22)

2.3.1 Introduction

The levy and collection of entry tax is governed by the “Bihar Tax on Entry of
Goods into Local Areas for Consumption, Use or Sale therein (BTEG) Act,
1993” and Rules made/notification issued thereunder. Entry tax is levied on
entry of scheduled goods into a local area’ for consumption, use or sale therein
for the purpose of development of trade, commerce and industry in the State,
at such rate, not exceeding twenty per cent, of the import value of goods above
a specified quantum, as may be specified by the State Government. The
Commercial Taxes Department of the Government of Bihar has been assigned
with the levy and collection of entry tax in Bihar.

It is also prescribed under the BTEG Act that where an importer of scheduled
goods liable to pay tax under the Act incurs tax liability, at the rate specified
under Section 14 of the Bihar Value Added Tax (BVAT) Act, 2005, by virtue
of sale of imported Scheduled goods or sale of goods manufactured by
consuming such imported Scheduled goods, his tax liability under the BVAT
Act, 2005 shall stand reduced to the extent of tax paid under the BTEG Act.

2.3.2 Audit Objectives

The Performance Audit was conducted to ascertain whether:

o the notifications, circulars and instructions for entry tax administration
were issued in prescribed manner and under proper authority;

o the provisions are in place and sufficient to keep effective check on
assessment, levy and collection of entry tax;

o Rules and procedures laid down are being duly observed to levy and
collection of entry tax in the State and the VAT liability is being
reduced in the manner prescribed under the BTEG Act/Rules;

o the proceeds of the levy under the Act had been appropriated to the
earmarked fund and utilised exclusively for the intended purposes and

o an adequate internal control and monitoring mechanism existed to
ensure proper realisation of entry tax.

2.3.3 Organisational set up

At the apex level, Commissioner of Commercial Taxes (CCT) is responsible
for the administration of the Acts and Rules in the Department. In the exercise
of his functions, the CCT is assisted by Additional Commissioners, Joint
Commissioners of Commercial Taxes (JCCT), Deputy Commissioners of

Local Areas means the areas within the limit of a Municipal Corporation,
Municipality Notified Area Committee, Cantonment Board, Town Board, Mines
Board, Municipal Board, Gram Panchayat and any other local authority under any
law for the time being in force.
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Commercial Taxes (DCCT)/Assistant Commissioners of Commercial Taxes
(ACCT) and Commercial Taxes Officers (CTOs) at the headquarters level
including the Bureau of Investigation (IB) wing. At the field level the State is
divided into nine® administrative divisions, seven’ appeals divisions and four®
audit divisions, each headed by a JCCT. The nine administrative divisions are
further sub-divided into 49 circles each headed by a DCCT/ACCT assisted by
CTOs. There are five’ integrated Check-posts located on five major entry
points of the State.

Organisational Chart

Principal Secretary-cum-
Commissioner,
Commercial Taxes

Headquarter comprising of
Addl. Commissioners, JCCT,
DCCT, ACCT and CTOs

9 Administrative
4 Audit 7 Appeal
Divisions Divisions

Headed by Headed by

Divisions Headed
by JCCT

JCCT JCCT I

9 Divisional IB 5 check-

under the direct posts ci:cglﬁssf-lees:glee(;l:) .
e Headed by DCCT/ACCT

JCCT/Admn. DCCT

2.3.4 Audit Criteria

The Audit criteria for the Performance Audit were derived from the following
sources:

. Bihar Tax on Entry of Goods (BTEG) into Local Areas for
Consumption, Use or Sale therein Act, 1993;

° Bihar Value Added Tax Act, 2005;

° The Rules made under the aforesaid Acts, executive and departmental
orders and instructions issued from time to time; and

° Rules of Executive Business, 1979.

Bhagalpur, Central, Darbhanga, Magadh, Patna East, Patna West, Purnea, Saran and
Tirhut.

Bhagalpur, Central, Darbhanga, Magadh, Patna, Purnea and Tirhut.

Bhagalpur, Magadh, Patna and Tirhut.

Dalkola, Dobhi, Jalalpur, Karmnasha and Rajauli.
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2.3.5 Scope and Methodology

The Performance Audit was conducted between April and July 2014 covering
the period 2008-09 to 2012-13. Records of the office of the CCT, Bihar
including IB Headquarters, three Divisional IBs (Darbhanga, Muzaffarpur and
Patna east and west) and 17'% out of 49 circles in the State were examined and
the relevant information had been procured. Besides, two (Dobhi and
Karmnasha) out of five check-posts were also taken up. The circle is main
activity centre of the Department, where dealers are registered and file their
returns and scrutiny/assessments are done by the DCCTs/ACCTs/CTOs. In
selecting the circles, two highest revenue earning circles of each of the seven
divisions and the highest revenue earning circles of the remaining two
divisions have been selected for the Performance Audit. In addition,
Darbhanga circle being the divisional headquarter (not selected by above
method) was also selected to restrict number of circles as 17. Besides, audit
observations made on assessments/self-assessments/scrutiny under the Act
during compliance audit of other circles, which were audited during 2013-14
were also incorporated in this Performance Audit.

An entry conference was held with the Principal Secretary-cum-CCT in April
2014 wherein we explained objectives, scope and methodology of audit. The
findings of the performance audit were forwarded to the Government and the
Department in July 2014 for their response. An exit conference was held in
July 2014 with the Secretary-cum-CCT in which the audit findings were
discussed. Their comments have suitably been incorporated in the relevant
paragraphs.

Indian Audit and Accounts Department acknowledges the co-operation of the
Commercial Taxes Department in providing the necessary information and
records to Audit.

2.3.6 Trend of revenue

2.3.6.1 Variation between the Budget Estimates and receipts as per
Finance Account

As per Rule 54 of the Bihar Budget Procedure (BBP) the estimates of revenue
and receipts should show the amounts expected to be realised within the year.
In estimating fixed revenue for the ensuing year, the calculation should be
based upon the actual demand, including any arrears due for past years and the
probabilities of their realisation during the year. The arrears and current
demands should be shown separately and reasons given if full realisation
cannot be expected. In the case of fluctuating revenue, the estimate should be
based upon a comparison of the last three years receipts.

The variation between Budget estimates (BE) and receipts of entry tax
appearing in the Finance Accounts during the period 2009-10 to 2013-14
along-with the total tax receipts during the same period is mentioned in Table
2.2.

10 Aurangabad, Barh, Begusarai, Bhagalpur, Darbhanga, Gaya, Hajipur, Katihar,

Motihari, Muzaffarpur West, Patliputra, Patna Central, Patna City East, Patna
Special, Patna South, Purnea and Samastipur.
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Table- 2.2
(R in crore)
Year Budget Receipts | Variation Percentage | Total tax | Percentage
estimates as per of receipts of entry
Finance variation of the tax receipts
Account State (col.-3) vis-
a-vis total
tax receipts
(col.-6)

1 2 3 4 5 6 7
2009-10 1,270.00 | 1,613.16 (+) 343.16 (+)27.02 8,089.67 19.94
2010-11 1,623.76 | 2,006.32 (+) 382.56 (+)23.56 9,869.85 20.33
2011-12 1,940.00 828.30 (-)1,111.70 (-)57.30 | 12,612.10 6.57
2012-13 2,800.00 | 1,932.12 (-) 867.88 (-)31.00 | 16,253.08 11.89
2013-14 1,192.75 | 4,349.00 | (+) 3,156.25 (+) 264.62 | 19,960.67 21.79

(Source: Revenue and Capital Receipt (Detail): Finance Accounts, Government of Bihar)

The above table indicates that there was wide variation in the receipts vis-a-vis
BEs during 2011-12 to 2013-14, which requires to be looked into by the
Department. It may be seen that the percentage of variation ranged between
(-) 57.30 per cent and (+) 264.62 per cent during the period 2009-10 to
2013-14. The percentage of entry tax to total tax revenue which remained
around 20 per cent during the period 2009-10 to 2010-11 came down to
6.57 per cent only during 2011-12 and 11.89 per cent during 2012-13 but
increased to 21.79 per cent during 2013-14.

The above table also indicates that the Budget estimates for the year 2013-14
was even lower than the average receipts of entry tax of last three years. This
indicates that while preparing the Budget estimates for the year 2013-14,
comparison of the entry tax receipts of last three years were not done.

2.3.6.2 Non-reconciliation of departmental revenue figures of entry tax
with the figures of Finance Account

Rule 37 of the Bihar Financial Rules stipulates that it is the responsibility of
the departmental officers to see that all sums due to the Government are
regularly and promptly assessed, realised and duly credited in the public
account and compare them with the records of the Accountant General (A&E)
to see the amounts as realised have been duly credited in Public Account.

We observed in May 2014 from the revenue receipts of the Department as
shown in the VATMIS (Value Added Tax Management Information System)
and those appearing in the Finance Account that there were differences in the
figures of receipts from entry tax shown in the Finance Accounts and the
receipts of the Department as given in Table 2.3.
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Table- 2.3
(X in crore)
Year Budget Receipts as Receipts as Variation
Estimates per Finance | per VATMIS
Accounts

2009-10 1,270.00 1,613.16 1,591.79 (-)21.37
2010-11 1,623.76 2,006.32 2,004.65 (-) 1.67
2011-12 1,940.00 828.30 2,591.16 (+)1,762.86
2012-13 2,800.00 1,932.12 3,267.09 (+)1,334.97
2013-14 1,192.75 4,349.00 4,271.15 (-) 77.85

(Source: Revenue and Capital Receipt (Detail): Finance Accounts, Government of Bihar)

As indicated in the table, the variation of the actual receipts shown in the
Finance Accounts and those appeared in the VATMIS software of the
Department ranged between (-) X 77.85 crore and (+) X 1,762.86 crore during
2009-10 to 2013-14. Wide variations were due to non-reconciliation of figures
of entry tax receipts by the Department.

After these were pointed out, the Government stated in the exit conference
held in July 2014 that Finance Accounts of these years has been finalised
therefore the reconciliation of figures would be done from now at regular
basis. As far as the specifics mentioned, the matter would be examined.

Audit Findings
2.3.7 Irregularities in issuing notifications at the Department level

2.3.7.1 Deviation from the Cabinet decision

Rule 18 (1) of the Rules of Executive Business, provides that when it has been
decided to bring a case before the Council of Ministers, the Department to
which the case belongs shall, prepare a memorandum, indicating with
sufficient precision the salient facts of the case and the points for decision
stating the main arguments for and against the particular course advocated,
without over-stressing the advantages or under-stressing the disadvantages to
suit the view finally recommended.

We observed during examination of file relating to a notification (S.0. 215
dated 27 November 2012) that there was proposal to increase the rate of entry
tax of all those scheduled goods whose entry tax rate was four per cent and
VAT rate was five per cent (Para no. 5.0) in the memorandum sent to the
Council of Ministers. There were 11 such commodities/group of commodities
in the schedule whose entry tax rate was four per cent and VAT rate was five
per cent. But the draft notification as well as table-I mentioned in the
memorandum had the mention of only nine commodities/group of
commodities excluding entry no. 8 “Paper of all kinds excluding newsprint but
including ...” and entry no. 26 “Petroleum coke and Bitumen” of the schedule.
No reason was found recorded on the file for omission of these two
commodities despite having fulfilled the criteria (VAT rate-five per cent and
Entry tax rate-four per cent) adopted to increase the rate of entry tax of other
nine goods. The same memorandum got approval of the Council of Ministers
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and despite their approval entry tax rate of aforesaid two commodities could
not be increased. This indicates lack of adequate controls as well as thorough
preparedness by the Department while issuing the notification, which involved
revenue impact of X 8.37 crore on the “paper” only calculated on the basis of
entry tax revenue collected on “paper” during December 2012 to March 2014.
The revenue impact on account of Petroleum coke and Bitumen could not be
worked out due to non-availability of revenue figures of these commodities.

2.3.7.2 Issue of notification on wrong premise

We observed during examination of file relating to a notification (S.0. 191
dated 17 October 2012) that there was proposal for reduction of rate of entry
tax on Plyboard, Blackboard, flush-door and log, plank and veneer and Non-
sal timber used in their manufacturing from eight per cent to five per cent.

The main reason for according approval of reduction of the rate of entry tax on
the Plyboard and Blackboard was “to remove the difference between the rate
of VAT and rate of Entry Tax”. The rate of VAT on the Plyboard etc. was
quoted at four/five per cent and that of entry tax at eight per cent while
approving the proposal on the file noting (page-4-N). Same points were
mentioned in the memorandum sent to the Cabinet at para 2.2 (a).

However, it was found that the actual rate of VAT on Plyboard was
13.5 per cent'' prevailing at the time of according approval (on 17 June 2012)
for reduction in Entry Tax rate. The proposal for reduction of rate of Entry
Tax on Plyboard to bring it at par with the VAT rate on Plyboard itself was
based on wrong premise because the VAT rate on Plyboard was 13.5 per cent
and Entry Tax rate on Plyboard was eight per cent. Thus, there was no need
for reducing the rate of Entry Tax to make it at par with VAT rate. As a result,
the Cabinet was misled to approve the proposal of reduction of rate of Entry
Tax on Plyboard on a wrong premise and incorrect facts involving revenue
impact of X 5.41 crore.

2.3.7.3 Irregular prescribing of rate of goods without inclusion in the
Schedule

Section 3 A of the BTEG Act provides that the State Government may, by
notification, amend or alter the Schedule of this Act or add anything in it.

We observed during examination of file relating to a notification (S.0. 191
dated 17 October 2012) that the rate of entry tax was notified for “Blackboard,
Flush Door including log, plank and veneer used in manufacture of Plyboard,
Blackboard and Flush-door” without including them in the schedule appended
with the Bihar Entry tax Act which was irregular.

After these cases were pointed out, the Government replied in the exit
conference held in July 2014 that corrective remedial measures were being
considered.

The Government may consider prescribing an internal control
mechanism to ensure that all notifications are issued after due diligence
and thorough scrutiny with respect to the existing laws.

" As per section 14 (1) (d) of BVAT Act, 2005, VAT rate was 13.5 per cent being goods
not specified in any of the schedules i.e. schedule- I, II, IIT and V.
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2.3.8 System deficiencies

2.3.8.1 Absence of provision for levy of interest under the BTEG Act

Section 8 of the BTEG Act provides that subject to other provisions of this Act
and the Rules framed thereunder the authority empowered to assess, reassess,
collect and enforce payment of tax and penalty payable by a dealer under the
Bihar Finance Act, 1981 (Bihar Act 5, 1981) shall assess, reassess, collect and
enforce payment of tax and penalty payable under this Act and for this
purpose they may exercise all or any of the powers assigned to them under the
said Act and Rules made thereunder for the time being in force including the
provisions relating to returns, assessment, reassessment, escaped assessment,
recovery of tax, special mode of recovery, maintenance of accounts,
inspection, search and seizure liability in representative character, refund,
appeal, revision and reviews, statement of cases to the High Court,
compounding of offences and other miscellaneous matter and the provisions of
the said Act shall mutatis mutandis apply accordingly.

We observed that the assessing authorities draw their power from the
provisions of Bihar Finance Act, 1981 while disposing off the cases of entry
tax as the BTEG Act had no separate set of laws to deal with the assessment,
re-assessment etc. Though the Bihar Finance Act, 1981 was repealed with
effect from 1 April 2005 and replaced with the BVAT Act, 2005, but the
above provision remained unamended. Further, many new features, such as
levy of interest, fine, scrutiny of returns and tax audit etc. came into being
after the introduction of BVAT Act, but these were not introduced under the
Section 8 of the BTEG Act. In the absence of provision for interest, it cannot
be imposed in the cases of non/delayed payment of entry tax.

Further, the Hon’ble Patna High court in the matter of Shree Shankar Ice and
Cold Storage vrs. the State of Bihar and others (CWJC no. 19512/2010) also
held that interest for non-payment of entry tax cannot be imposed as there is
no substantial provision under the Entry tax Act for passing such interest.
Therefore, in the absence of provision for interest there is no deterrent for the
dealers for payment of entry tax, though during pre-VAT period (period prior
to 1 April 2005) the deterrent measure for payment of entry tax was in
existence as there was a provision of levy of penalty for such default under the
erstwhile Bihar Finance Act, 1981 and the provision of Section 8 of the BTEG
Act was sufficient for levy of such penalty. But BVAT Act provides for levy
of interest for non-payment of tax instead of penalty and accordingly the
provision of BTEG Act was not amended to include interest in Section 8§ of the
said Act. Therefore, due to absence of provision for interest in the BTEG Act,
there was no deterrent measure for the default of non/delayed payment of
entry tax.

After this was pointed out, the Government replied in the exit conference held
in July 2014 that the remedial measures were being considered.

The Government may consider bringing out suitable amendments to
make the new features relating to interest, fine, scrutiny and tax audit etc.
of the BVAT Act, applicable under the BTEG Act.
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2.3.8.2 Incomplete format of returns

o We observed that the liability of any dealer under the BTEG Act is
determined on the basis of import of scheduled goods and rate of entry tax
thereon. But the format of quarterly as well as annual return does not contain
field to incorporate the name of goods imported by any dealer, so that the
application of correct rate could be verified.

o As per the third proviso to Rule 4(A) of BTEG Rules, 1993, reduction
from the tax (VAT) liability shall be admissible only if the dealer specifically
mentions in the returns filed under Section 24 of the BVAT Act, 2005, the
challan number, date and the amount by which the payment of entry tax in
relation to which the reduction has been claimed, has been made.

We observed that the format of returns (quarterly as well as annual) prescribed
under Section 24 of the BVAT Act, does not provide fields for mentioning the
challan number, date and the amount of entry tax paid by the dealer.

After these cases were pointed out the Government replied in the exit
conference held in July 2014 that remedial measures were being considered.

2.3.8.3 Non-prescribing of the due date for filing of monthly abstract

Under the provision of sub-rule (1) of Rule 4 of the BTEG Rules, every
registered dealer or any other person liable to pay tax under sub-section (2) of
Section 3 of the Act shall furnish an abstract of monthly import of goods in
form ET-III.

We observed that the due dates for filing of returns were prescribed for
quarterly as well as annual returns under the BVAT Act and the same due
dates apply for filing of quarterly as well as annual return under the BTEG
Act. But no due date was prescribed for filing of monthly abstract of import of
goods in ET-III after the abolition of Monthly Return under the BVAT Act,
2005 w.e.f. 21 July 2007, though the BTEG Rules provide to furnish such
monthly abstract.

After this was pointed out, the Government accepted the audit observation and
stated in the exit conference held in July 2014 that in respect of monthly
abstract of entry tax (ET-III) the inconsistency between Act and Rule would
be removed.

2.3.8.4 Evidence in support of claim for exemption from entry tax on
local goods

Under the provision of Rule 7 of the BTEG Rules, every registered dealer or
importer shall file a copy of the relevant cash memo, bill or invoice containing
the required certificate along-with a statement of all such cash memo etc.
before the assessing authority for claiming exemption from tax on such goods
at the time of assessment.

We observed that there was no provision for regular assessment under the
BTEG Act and in that case the claims of the dealer regarding exemption from
entry tax on the ground of locally manufactured/produced goods cannot be
verified as there is no other alternate mechanism for the aforesaid documents
to be filed in support of the proof of claim for exemption from entry tax. In the
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absence of such supporting documents (cash memo, bill or invoice) possibility
of availing of irregular exemption in the name of local goods cannot be ruled
out.

After this was pointed out, the Government replied in the exit conference held
in July 2014 that the Department was proposing to bring out amendment by
adding provision of scrutiny under Section 8 of the BTEG Act, 1993.

Compliance deficiencies

2.3.9 Short utilisation of the Fund

Section 4 of the BTEG Act provides that “The proceeds of the levy under the
Act shall be appropriated to the Bihar Trade Development Fund (Fund) and
shall be utilised exclusively for the development of trade, commerce and
industry in the State of Bihar which shall include (a) Construction,
development and maintenance of roads and bridges for linking the market and
industrial areas to their hinterlands, (b) Providing finance, aids, grants and
subsidies to financial, industrial and commercial units, (c) Creating
infrastructure for supply of electrical energy and water supply to industries,
marketing and other commercial complexes and (d) Creation, development
and maintenance of other infra-structure for the furtherance of trade,
commerce and industry in general.

Accordingly, the Finance Department, Government of Bihar, issued a
notification (October 2006) for creation of the said Fund. As per the
notification, the amount of entry tax deposited under Major head- 0042, Minor
head- 106 shall be treated as collection under the Fund and shall be part of the
consolidated Fund of the State and the expenditure of the amount of the Fund
shall be made for the purposes given above from (a) to (d). The notification
further provides that a sub-head shall be opened under sub-major head/minor
head under the Major Heads 3054- Roads and Bridges, 5054- Capital outlay
on Road and Bridge, 2852- Industry, 2801- Electricity, 2215- Water supply
and sanitation to ensure whether the entire proceeds accumulated to the Fund
is being utilised or not.

We observed from the Appropriation Accounts, Government of Bihar for the
period 2008-09 to 2012-13 that a sum of I 7,650.08 crore was collected under
entry tax (Major head-0042, minor head-106) by the Government of Bihar and
a sum of I 172.35 crore only was allocated from the said Fund for the
aforesaid purposes. We further observed that out of ¥ 172.35 crore, a sum of
% 167.47 crore only was spent between 2010-11 and 2012-13 and no sum was
found allocated during the period from 2008-09 and 2009-10. Thus, it is
evident that the Government of Bihar had not utilised I 7,482.61 crore
collected under entry tax for the purposes and the manner prescribed as given
above. Hence the legislative intent towards creation of such a Fund could not
be fulfilled and it adversely affected the goal of reaching the National average
in terms of infrastructures.

After this was pointed out, the Government accepted the audit observation in
the exit conference held in July 2014 and stated that the action was being
taken to ensure utilisation of money in the Fund for the intended purposes.
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The Government may consider devising a monitoring mechanism to
ensure that the proceeds of entry tax accumulated in the Fund is allocated
and utilised for the intended purposes only.

2.3.10 Registration and Security

As per the provision of Section 5 of the BTEG Act, every dealer in scheduled
goods shall get himself registered under the Act in such manner as may be
prescribed. Rule 3 of the BTEG Rules provides that in order to ensure proper
payment of tax, the officer-in-charge of the Circle, before granting the
certificate of registration may require a dealer to furnish such security and in
such manner as he may consider desirable. But such security shall not be more
than the amount of tax which may be estimated as payable for a year.

o In 14 circles'?, we observed from the commodity-wise tax payment
under VAT during 2008-09 to 2012-13 and comparing them with the number
of dealers registered under the BTEG Act (as provided by the circle) that a
large number of dealers who dealt in scheduled goods were not registered
under the BTEG Act as given in Table 2.4.

Table- 2.4

2008-09 | 2009-10 | 2010-11 | 2011-12 2012-13

Actual no. of dealers in| 3,797 4,022 4,220 4,733 5,503
scheduled goods

No. of dealers registered | 2,112 2,357 2,777 3,077 4,094
under the BTEG Act

No. of dealers unregistered 1,685 1,665 1,443 1,656 1,409
under the BTEG Act
despite dealing in
scheduled goods

Percentage of unregistered | 44.37 41.39 34.19 34.98 25.60
dealers

(Source: Information furnished by the Department)

Thus, it is evident from the above table that percentage of eligible but
unregistered dealers dealing in scheduled goods under the BTEG Act during
2008-09 to 2012-13 came down from 44.37 to 25.60. However a large number
of dealers still remained unregistered under the BTEG Act. These dealers
were liable for penalty under the provision of Section 28 of the BVAT Act
read with Section 8 of the BTEG Act besides tax. This also indicates absence
of mechanism for cross-verification of information between the returns filed
by the dealer under the BVAT Act and the BTEG Act.

After this was pointed out, the Government stated in the exit conference held
in July 2014 that the audit observation was well made and assured considering
the development of a mechanism so that eligible dealers get registered and the
tax net widened.

12 Aurangabad, Barh, Begusarai, Bhagalpur, Gaya, Hajipur, Katihar, Muzaffapur West,

Patna City East,Patna south, Purnia, Patliputra, Patna special and Samastipur.
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The Government may consider making a system of cross-verification of
sales and purchases given in the VAT returns/statements filed by the
dealers to detect the unregistered dealers under the BTEG Act.

o The status of registration and furnishing of security provided by 14
test-checked circles is given in Table 2.5.
Table- 2.5
Year No. of dealers No. of dealers registered Registration
applied for during the year without any security
registration
2008-09 261 253 09
2009-10 248 237 08
2010-11 402 391 34
2011-12 340 328 47
2012-13 1,020 1,005 86
Total 2,271 2,214 184

(Source: Information furnished by the Department)

In Gaya circle, we observed that 184 out of 214 dealers were granted
registration certificate without obtaining any security during 2008-09 to 2012-
13. In other test-checked circles, no information with regard to number of
dealers registered without security was furnished to us. In the cases of
registration without any security, realisation of arrear of revenue, if any, may
become difficult. We further observed that obtaining of security from the
dealers was upon discretion of the Registering Authority under the provision
of the Act and no criteria or guideline was prescribed for exercising the
discretionary power.

After this was pointed out, the Government stated in the exit conference held
in July 2014 that obtaining security was not statutorily mandatory. However,
audit advice would be considered.

The Government/Department may consider prescribing criteria or
guideline for the Registering Authority in exercising discretionary power
for obtaining of security.

o In Begusarai circle, we observed during test-check of 10 permanent
registration record of the dealer that 5 dealers were registered without
submitting any kind of security. We further observed that in five cases security
bond in form ET-XII was submitted by the dealer having two sureties but the
signature of the sureties was not found verified by the Registering Authority.

The matter was reported to the Government in July 2014; we are yet to receive
their reply (August 2014).

2.3.11 Non-levy of entry tax and penalty due to non-
registration under the BTEG Act

As per the provision of Section 5 of the BTEG Act, every dealer in scheduled
goods shall get himself registered under the BTEG Act in such manner as may
be prescribed. Further, under the provision of Section 28 of the BVAT Act, if
the prescribed authority is satisfied that any dealer was liable to pay tax and
wilfully failed to apply for registration, he shall assess to the best of his
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judgement, the amount of tax due, if any, and he may direct that the dealer
shall pay by way of penalty, in addition to the amount of tax assessed, a sum
of rupees one hundred for every day of default or an amount equal to tax
assessed, whichever is higher.

o In 15 circles", we observed that 26 dealers had imported/purchased the
scheduled goods of X 37.88 crore during 2008-09 to 2012-13 but did not get
themselves registered under the BTEG Act. The Assessing Authorities (AAs)
could not detect the fact of non- registration though the information relating to
their liability for registration was available with the AAs in the VAT/other
records maintained in the circles. This resulted in non-levy of entry tax of
% 4.24 crore including penalty of X 2.13 crore as detailed in Annexure- I1.

After this was pointed out, the AAs of Gaya and Patna west circle raised
demand of X 24.18 lakh in two cases in July and August 2014. The
Government stated in the exit conference in July 2014 that the observation was
well made. It was also a matter of concern to the Department.

o In six circles'®, we observed from the information gathered from
VATMIS and their subsequent scrutiny that 830 brick kilns were registered
under the BVAT Act. One of the main ingredients for manufacturing of brick
in Bihar is coal, which is a scheduled commodity under the BTEG Act.
Despite dealing in schedule goods, only 84 out of these 830 brick kilns were
registered under the BTEG Act and thus 746 brick kilns were unregistered
under the BTEG Act. This resulted into substantive loss of revenue in shape of
entry tax besides leviable penalty.

After this was pointed out, the Government stated in the exit conference held
in July 2014 that in recent years action had been taken to get brick kilns
registered under the BTEG Act, to widen the tax net. Positive results have
been found. It was also a matter of concern to the Department and special
attention on import of Coal from Jharkhand was required.

2.3.12 Returns

2.3.12.1 Non-filing of returns

Under the provision of sub-rule (1) of Rule 4 of the BTEG Rules, every
registered dealer or any other person liable to pay tax under sub-section (2) of
Section 3 of the Act shall furnish an abstract of monthly import of goods in
Form ET-III, a true and complete return for each quarter in Form ET-IV and
also an annual return for each year in Form ET-V.

We observed that there was lack of monitoring of the compliance of the
provisions of the BTEG Act/Rules as the audit scrutiny in the 15 test-checked
circles revealed that 17.08 to 28.12 per cent of the registered dealers had not
filed their returns during the year 2008-09 to 2012-13. The details are given in
Table 2.6.

Barh, Bhagalpur, Gaya, Hajipur, Jamui, Katihar, Munger, Muzaffarpur west, Patliputra,
Patna City east, Patna South, Patna west, Purnea, Samastipur and Sasaram.
Aurangabad, Begusarai, Bhagalpur, Darbhanga, Gaya and Samastipur.
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Table-2.6
Year No. of No. of No. of dealers who Percentage of
circles registered have not filed their dealers not filing

dealers returns return
2008-09 13 1,767 497 28.12
2009-10 13 1,956 419 21.42
2010-11 14 2,465 668 27.09
2011-12 14 2,757 605 21.94
2012-13 14 3,571 610 17.08

(Source: Information furnished by the Department)

The above findings are indicative of absence of a system for monitoring of the
filing of returns.

After this was pointed out, the Government accepted the audit observation in
the exit conference held in July 2014.

2.3.12.2 Non-levy of penalty

As per the provision of Rule 10 of the BTEG Rules, if any dealer or importer
who contravenes the provisions of these Rules shall be punishable with a
penalty not exceeding one thousand rupees and where the contravention is
continuing one with a penalty not exceeding rupees twenty five for every day
of such contravention.

° In 11 circles'’, we observed that 96 dealers had not filed/submitted
Annual Return of entry tax (ET-V) for the period 2011-12 and 2012-13. But
the penalty of X 1.16 lakh was not found levied by the AAs.

° In six circles'®, we observed that 48 dealers had not filed/submitted
part-A of the Annual Return of entry tax (ET-V) for the period 2011-12 and
2012-13. But penalty of X 48,000 was not found levied by the AAs.

° In 13 circles'’, we observed that 44 dealers had not filed/submitted
quarterly return of entry tax (ET-IV) for the period 2011-12 and 2012-13. But
the penalty of I 46,000 was not found levied by the AAs.

° In 15 circles'®, we observed that 176 dealers had not filed/submitted
monthly abstract of entry tax (ET-III) for the period 2011-12 and 2012-13. But
penalty of ¥ 1.97 lakh was not found levied by the AAs.

Above findings are indicative of absence of a system for monitoring of the
filing of returns/abstract.

The matter was reported to the Government in July 2014; we are yet to receive
their reply (August 2014).

Aurangabad, Barh, Darbhnaga, Gaya, Hajipur, Muzaffarpur West, Patliputra, Patna City
East, Patna Special, Purnea and Samastipur.

Aurangabad, Bhagalpur, Darbhanga, Hajipur, Patna City East and Patna Special.
Aurangabad, Barh, Bhagalpur, Darbhnaga, Gaya, Hajipur, Muzaffarpur West, Patliputra,
Patna City East, Patna South, Patna Special, Purnea and Samastipur.

Aurangabad, Barh, Begusarai, Bhagalpur, Darbhnaga, Gaya, Hajipur, Katihar,
Muzaffarpur West, Patliputra, Patna City East, Patna South, Patna Special, Purnea and
Samastipur.
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The Government may consider prescribing a mechanism for effective
monitoring of filing of returns and to ensure their proper assessment.

2.3.13 Assessment

Section 27 of the BVAT Act, 2005, amended w.e.f. 27 May 2011 provides
that if a registered dealer fails to furnish, before the due date specified under
sub-section (3) of Section 24, the return specified under sub-section (3) of
Section 24, the prescribed authority shall, after giving the dealer a reasonable
opportunity of being heard, assess to the best of its judgment, the amount of
tax due from the dealer and interest.

We observed in 13 test-checked circles'® that 1,767 to 3,571 dealers were
registered in these circles during 2008-09 to 2012-13. But assessment of only
300 to 449 cases were made by the AAs during 2008-09 to 2012-13 as given
in Table 2.7.

Table- 2.7
Year No. of No. of dealers who | No. of dealers Percentage of
registered have not filed assessed registered dealers
dealers their returns assessed
2008-09 1,767 497 309 17.48
2009-10 1,956 419 300 15.33
2010-11 2,465 668 322 13.06
2011-12 2,757 605 354 12.84
2012-13 3,571 610 449 12.57

(Source: Information furnished by the Department)

Above table indicates that very low number of cases ranging from
12.57 per cent to 17.48 per cent was assessed, though 419 to 668 dealers were
liable to be mandatorily assessed under Section 27 of the Act ibid for
non-filing of returns which point towards weak internal control mechanism in
the Department.

After this was pointed out, the Government accepted the audit observation in
the exit conference held in July 2014 and assured that the necessary action
would be taken.

2.3.14 Suppression of import value

Under the provision of Section 8 of the BTEG Act, read with Section 31(2) of
the BVAT Act, if the prescribed authority is satisfied that in respect of any
assessment, any sale or purchase of goods liable to tax under the Act, has been
underassessed or has escaped assessment, the prescribed authority shall assess
or reassess the tax payable by such dealer within four years. In case of wilful
omission by the dealer to disclose full and correct particulars of such sale or
purchase or input tax credit, the prescribed authority shall impose, besides the
amount of interest payable, penalty equal to three times the amount of tax
which escaped assessment.

Aurangabad, Barh, Begusarai, Gaya, Hajipur, Katihar, Muzaffarpur West, Patliputra,
Patna City East, Patna South, Patna Special, Purnea and Samastipur.
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We observed that there is no provision for verification of the turnover as
disclosed in the entry tax returns with other records of the dealer like
utilisation statements of road permits, declaration forms as well as Tax Audit
Report (TAR) and VAT returns or information of sales and purchases obtained
from the records of other dealers.

o In 14 circles®, from the cross-checking of the utilisation of declaration
forms efc. with the returns filed by 21 out of the 964 dealers whose records
were test- checked, we observed that they had disclosed import value of
scheduled goods of X 1,077.58 crore in their returns instead of the actual
amount of ¥ 1,792.47 crore as shown in the utilisation statement of declaration
forms ‘C’°, Road permits, purchase statements, VAT returns and TAR etc. and
thus suppressed import/purchase of scheduled goods of X 714.89 crore during
2009-10 to 2012-13. Absence of a mechanism for such cross-verification
resulted in short levy of entry tax of I 223.29 crore including penalty of
% 167.60 crore as detailed in Annexure- III.

After this was pointed out, the AAs of four circles®' raised a demand of ¥ 3.99
crore in case of six dealers between April and August 2014.

o In 13 circles™, from the cross-checking of the utilisation statement of
declaration forms ‘C’, Road permits, purchase statements, VAT returns and
TAR etc. with the returns filed by 24 dealers, out of the 964 dealers whose
records were test-checked, we observed that these dealers had shown their
entry tax liability of ¥ 59.92 lakh only in their returns whereas they had the
liability of ¥ 52.92 crore during 2008-09 to 2012-13. Thus, the dealers
disclosed their entry tax liability short by I 52.32 crore which remained
undetected by the AAs. This resulted in short/non-levy of entry tax of I 52.32
crore as detailed in Annexure- IV.

After this was pointed out, the AAs of Begusarai and Patna Special circle
raised a demand of I 65.24 lakh in case of four dealers in July and August
2014.

The matter was reported to the Government in July 2014; we are yet to receive
their reply (August 2014).

2.3.15 Application of incorrect rate of entry tax

Under the provision of Section 3 of the BTEG Act, there shall be levied and
collected a tax on entry of scheduled goods into a local area at such rate not
exceeding 20 per cent of the import value of such goods as may be specified
by the State Government in a notification published in the Official Gazette.
Further, under the provision of Section 8 of the BTEG Act, read with Section
31(2) of the BVAT Act, penalty equivalent to three times of the amount of tax
on escaped assessment and interest at the rate of one and half per cent per
month is also leviable on the amount underassessed.

% Barh, Begusarai, Bhagalpur, Gaya, Hajipur, Patliputra, Patna City East, Patna City West,

Patna South, Patna Special, Patna West, Sahabad (Ara), Samastipur, and Sasaram.

Patna City west, Patna south, Patna special and Patna west

Barh, Begusarai, Bhagalpur, Darbhanga, Gaya, Hajipur, Jamui, Muzaffarpur west,
Patliputra, Patna Central, Patna City east, Patna North and Patna Special.
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In nine circles®, we observed that 22 dealers, out of the 964 dealers whose
records were test-checked, imported scheduled goods of ¥ 426.82 crore during
the period between 2009-10 and 2012-13 and assessed themselves by
admitting the entry tax at rates lower than the prescribed rates in their returns.
Due to absence of mechanism for verification of application of rates, these
cases remained undetected by the AAs. This resulted in underassessment of
entry tax of I 66.66 crore including penalty of I 49.99 crore as detailed in
Annexure- V.

After this was pointed out, the AAs of four circles®* raised a demand of T 6.39
crore in case of four dealers between March and August 2014.

The matter was reported to the Government in July 2014; we are yet to receive
their reply (August 2014).

2.3.16 Non/short payment of entry tax

Under the provisions of Section 24 of the BVAT Act read with Section 8 of
the BTEG Act, every dealer shall deposit the tax payable in respect of every
month on or before the 15" day of the following month.

In nine circles®, we observed that 19 dealers, out of the 964 dealers whose
records were test-checked, had admitted their entry tax liability of
% 707.06 crore during 2009-10 to 2012-13 in their returns, but they actually
paid the entry tax of ¥ 571.46 crore only. This resulted in non/short payment
of entry tax of ¥ 135.60 crore as detailed in Annexure- VI.

The matter was reported to the Government in July 2014; we are yet to receive
their reply (August 2014).

2.3.17 Incorrect adjustment of entry tax towards payment of
VAT/CST

Section 3 (2) of the BTEG Act provides that, if any dealer liable to pay tax
under the Act by virtue of sale of imported scheduled goods or sale of goods
manufactured out of such imported scheduled goods incurs any liability to pay
tax at the rate specified under Section 14 of the BVAT Act, his tax liability
under the BVAT Act shall stand reduced to the extent of tax paid under the
BTEG Act.

Provided that in case of a manufacturer, the reduction in tax liability as
aforesaid shall only be allowed to industrial units of the small scale sector, the
medium scale sector and sick industrial units.

Provided that the said reduction in tax shall be available to manufacturer if the
imported schedule goods are used or consumed in the manufacture of goods
which are sold within the State of Bihar or in the course of inter-State trade
and commerce or in the course of export out of the territory of India. In case
only a part of the goods manufactured out of imported Scheduled goods are

# Aurangabad, Barh, Darbhanga, Hajipur, Muzaffarpur West, Patliputra, Patna Special,

Patna West and Saharsa.

Muzaffarpur west, Patliputra, Patna special and Patna west

Begusarai, Bhagalpur, Hajipur, Muzaffarpur East, Patliputra, Patna City East, Patna
City West, Patna Special and Samastipur.
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sold as above, the claim for reduction in tax liability shall stand
proportionately reduced.

° In nine circles®, we observed that 35 dealers, out of the 964 dealers
whose records were test-checked, had availed entry tax adjustment of
% 216.04 crore towards their VAT liability during the period during 2009-10 to
2012-13. Our scrutiny, however, revealed that the dealers were eligible for
adjustment of entry tax of ¥ 203.37 crore only because they were not fulfilling
the criteria’’ prescribed for availing of the adjustment of entry tax. This
remained undetected by the AAs which resulted into incorrect adjustment of
entry tax of X 12.67 crore towards payment of VAT. Therefore, these dealers
were liable to pay VAT of X 16.97 crore including interest of X 4.30 crore as
detailed in Annexure- VII.

After this was pointed out, the AAs of four™® circles raised a demand of ¥ 7.89
crore in case of nine dealers between August 2013 and August 2014. Out of
that recovery of X 28.99 lakh was made in two (Patliputra and Patna west)
circles in two cases.

° In three circles”, we observed that three dealers had availed
adjustment of entry tax from the liability of Central sales tax (CST) of X 2.66
crore during 2010-11 to 2012-13 in violation of the provision of the Act ibid.
This remained undetected by the AAs which resulted into incorrect adjustment
of entry tax of ¥ 2.66 crore towards payment of CST. Therefore, these dealers
were liable to pay CST of X 3.51 crore including interest of ¥ 85.21 lakh as
detailed in Annexure- VIII.

The matter was reported to the Government in July 2014; we are yet to receive
their reply (August 2014).

2.3.18 Evidence in support of claim for exemption from levy of tax

As per Rule 6 (1) of the BTEG Rules, a dealer who claims that any part of his
turnover relating to import of scheduled goods is not liable to tax on the
ground that tax was paid at the first point of entry into a local area, he shall
substantiate such claim before the assessing officer by producing a true and
complete declaration in form ET-IX received from the selling dealer. Further,
Rule 4 (4) of the BTEG Rules provides that such dealer shall also furnish
along with his return a statement in form ET-XI showing separately the total
purchases made from each registered dealer who as first importer paid the tax
at the time of first entry of the concerned Scheduled goods in a local area.

In five circles®, we observed that eight dealers had availed/claimed exemption
of ¥ 50.15 crore during 2010-11 to 2012-13 from entry tax on the ground that
entry tax was paid at the first point in Bihar. But these dealers neither

2 Bhagalpur, Danapur, Hajipur, Katihar, Patliputra, Patna City East, Patna South,

Patna Special and Patna West.

(1) The goods imported were not re-sold. (ii) The rates of VAT was less than the rate
of ET (iii) imported Schedule goods are not used or consumed in the manufacture of
goods.

Danapur, Patliputra, Patna special and Patna west

Gaya, Patna City East and Samastipur.

Barh, Bhagalpur, Patna City East, Patna South and Patna Special.
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30
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substantiated the claims by producing declaration in form ET-IX nor
submitted any statement in form ET-XI. This remained undetected by the AAs
which resulted into irregular availing of exemption.

We also noticed that though the declaration in ET-IX was required to be
submitted along with the return by the dealer but no such system has been
devised/prescribed under the VATMIS to up-load these forms while filing the
returns.

The matter was reported to the Government in July 2014; we are yet to receive
their reply (August 2014).

2.3.19 Short levy of entry tax due to incorrect availing of
deduction under entry tax

As per Section 2 (1) (C) of the BTEG Act, amended from 29 August 2006
“Entry of goods”, with all its grammatical variations and cognate expression,
means entry of goods; (i) into a local area from any place outside such area,
(i1) into a local area from any place outside the State, (iii) into a local area
from any place outside the territory of India, for consumption, use or sale
therein.

In Patna Special circle, we observed in March 2014 that a dealer who was an
oil marketing company (OMC) had availed deduction of X 27,092.67 crore
from entry tax on account of scheduled goods purchased or received which
was manufactured or produced within the local area during 2011-12. But
actually the dealer was liable to pay entry tax on these petroleum products
manufactured or produced in the Barauni Refinery (other local area) and
received in the Marketing division (at different marketing terminals) for sale
during 2011-12. We further observed that out of the aforesaid goods the dealer
had received MS/HSD of X 1,939.65 crore in the marketing division at Patna
terminal during 2011-12 from Barauni Refinery on which he had the liability
of entry tax amounting to X 310.34 crore. This fact of incorrect availing of
deduction remained undetected by the AAs, which resulted into short levy of
entry tax of ¥ 310.34 crore.

After this was pointed out, the AA accepted the audit observation and raised a
demand of X 310.34 crore in August 2014.

2.3.20 Irregular reduction of the liability

As per Rule 8 of the BTEG Rules, a claim for reduction in the liability to pay
sales tax shall be made by registered dealer by furnishing a statement in
triplicate in form ET-X which shall be filed along with the quarterly return. On
receipt of the claim in form ET-X, the authority prescribed for assessment of
tax shall scrutinise the same before the date for filing of the next quarterly
return and shall satisfy itself regarding the correctness of the claim. As per
provision of Rule 10 of the BTEG Rules, if any dealer or importer who
contravenes the provisions of these Rules shall be punishable with a penalty
not exceeding one thousand rupees and where the contravention is continuing
one with a penalty not exceeding rupees twenty five for every day of such
contravention.
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In 10 circles’’, we observed that the 82 dealers had not filed statement of
claim for reduction in the liability of VAT payable (Form ET-X) for the period
2011-12 and 2012-13. Thus, these dealers availed reduction of ¥ 27.98 crore
from payment of VAT without filing the ET-X. No scrutiny or endorsement in
this regard was found done by the AA. Even penalty of X 83,000 were not
levied by the AA for the contravention of Rules ibid which was indicative of
weak control mechanism in the Department.

After this was pointed out, the Government stated in the exit conference in
July 2014 that it was a procedural lapse and there was no loss of revenue.
However, reply would be sent after obtaining facts from concerned circles.

2.3.21 Cross-verification

Under Section 57 of the BVAT Act, the prescribed authority may, collect
information regarding sales/purchases effected by any class of dealers and
cause any of such transactions of sale and purchase to be cross-checked.

As per the information provided, we observed that in none of the test-checked
circles, cross-verification of information under entry tax was done by the AAs
during 2008-09 to 2012-13. We further observed that even in those cases
where information was provided by the office of the CCT, no such cross-
verification was done. These indicate towards lapses in the internal controls
and the monitoring mechanism in the Department leading to short levy of
entry tax.

However, the cross-checking of the same information circulated by the
Department as well as some other cases done during Performance Audit
revealed the following shortcomings:

2.3.21.1 Cross-verification with the inter-state information

In seven circles’, we observed that 14 dealers had exhibited the import of
goods of X 18.14 crore during 2010-11 and 2013-14 in their returns. On cross-
verification of information of interstate import of bitumen and coal procured
from other states, which was circulated by the Department to their circles, we
observed that these dealers had actually imported goods of X 50.17 crore. Thus
these dealers suppressed the import value of ¥ 32.03 crore. This resulted into
short levy of entry tax of X 8.29 crore including penalty of X 6.22 crore as
detailed in Annexure- IX.

2.3.21.2 Cross-verification with the information received from the
other departments

In Begusarai circle, we observed that a manufacturer of petroleum products
had exhibited the import of Crude Oil amounting to ¥ 23,685.01 crore and
%29,020.71 crore during 2011-12 and 2012-13 respectively in his annual
returns. On cross-verification of this information with the information
contained in the annual return (ER-4) filed to the Central Excise Department,
we observed that the dealer had actually imported Crude Oil amounting to

3 Begusarai, Bhagalpur, Gaya, Katihar, Patliputra, Patna City East, Patna South, Patna

Special, Purnea and Samastipur.
Aurangabad, Bhagalpur, Gaya, Patliputra, Patna Central, Patna City West and Purnea.
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%24,292.96 crore and X 29,796.95 crore during 2011-12 and 2012-13
respectively and thus suppressed the import value of crude oil of ¥ 1,384.19
crore. This resulted into short levy of entry tax of ¥ 110.74 crore including
leviable penalty.

The matter was reported to the Government in July 2014; we are yet to receive
their reply (August 2014).

The Government may consider making a system of cross-verification of
transactions of sales and purchases with periodicity and target.

2.3.22  Check-posts

Section 62 of BVAT Act, provides that if any consignment of goods is
transported by road from a place outside the Bihar to another such place
through the territory of the State, the driver or any other person in-charge of
the vehicle shall obtain transit permission in the prescribed manner from the
first check-post falling en route after entry into the State and shall surrender
the same to the last check-post before leaving the State. In the event of failure
to do so within seventy two hours of leaving the first check-post, it shall be
deemed that goods so transported have been sold within the State of Bihar.
Further sub-section (2) provides that failure in doing so shall attract penalty at
the rate of rupees five hundred for every day of the default or a sum twice the
amount of tax calculated on the value of goods transported, whichever is
higher.

2.3.22.1 Default in transit

o During test-check of computerised database of out to out Suvidha™
application status at the Dobhi check-post for the months of May 2013,
August 2013 and March 2014 and Karmnasha check-post for the month of
May, June, July, August and December 2013, we observed that 5,997 and 6,555
vehicles having consignment value of X 4,282.61 crore and X 1,119.76 crore
who utilised out to out electronic Suvidha was approved by the check-post at
Dobhi and Karmnasha respectively which were scheduled to exit from either
of the five integrated check-posts but their actual exit details were not found.

Thus, it was evident that 12,552 vehicles having consignment value of
% 5,402.37 crore defaulted during the aforesaid months and it can easily be
presumed that the said consignments were sold by their owner within the State
of Bihar and therefore penalty as per the provision of Act ibid was leviable
against the owner of the vehicle. But no penalty for such default was found
levied against those erring persons.

o During test-check of computerised database of out to out Suvidha
application status report at the Dobhi check-post for the months of May,
August 2013 and March 2014 and Karmnasha check-post for the month of
May, June, July, August and December 2013 we observed that 1,515 and 465
vehicles having consignment value of ¥ 157.19 crore and ¥ 55.94 crore who
utilised out to out electronic Suvidha was approved by the check-post at Dobhi

3 A sixteen digit unique transit pass (D-VII) generated electronically to transport from

any place outside the State to any such place outside the State i.e. transported through
the State of Bihar
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and Karmnasha which were scheduled to exit from the check-post at Amba,
Barahat, Sohnipatti (Buxar), Jogbani, Pirpanti and Raxaul but their actual exit
details were not found. No check-post was notified and operational on these
places till the date of audit. In the absence of exit details it couldn’t be
ascertained that whether these consignments/vehicles actually made exit from
the desired exit check-posts or the said consignments were off-loaded in the
Bihar itself which may lead to tax evasion.

Thus, generation of Suvidha number for non-operational check-posts as exit
point is fraught with the risk of tax evasion as there was no deterrent/check
available at the exit point which was also indicative of absence of full-proof
mechanism as provided and intended in the Act ibid.

After this was pointed out, the Government accepted the audit observation in
the exit conference held in July 2014 and stated that a more effective
mechanism is being contemplated.

2.3.22.2 Irregular relaxation

We observed that the proviso to sub-clause (1) of clause 3 of the notification
No. BIKRIKAR/Vividh-43/2011-1245 dated 12 April 2013 in which
consignments for places like Nepal, Garhwa, Latehar, Palamu, Godda,
Sahebganj, Deoghar, Pakur, Jamtara, Dumka, Balia and Raigarh were spared
from the requirement of making exit thorough a check-post was issued
irregularly without any such authority under the Act or Rules and inconsistent
to the provision of Section 62 of the BVAT Act.

Section 62 of the BVAT Act provides that all the consignments has to pass
through a check-post while in transit from a place outside the State of Bihar to
another such place during entry as well as exit. No exception in this regard
was prescribed under the Act nor was any authority prescribed to relax the
provision of the Section 62 of the Act, ibid. We further observed that Rule 40
(2) (b) of the BVAT Rules, 2005 also did not empower the Commissioner to
award relaxation from requirement of passing through a check-post while
making exit during transit from a place outside the State of Bihar to another
such place.

The matter was reported to the Government in July 2014; we are yet to receive
their reply (August 2014).

The Government may evolve a full-proof mechanism for vehicles making
transit through Bihar by establishing check-posts at those exit-points for
which suvidha is generated and by withdrawing the irregular relaxation
provided by the said notification.

2.3.23 Arrears of revenue

Section 46 of the BVAT Act, provides that prescribed authority shall, for the
purpose of recovery of tax/dues have the same powers as are vested in the
certificate officer under the Bihar and Orissa Public Demand Recovery (PDR)
Act, 1914.
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During audit scrutiny in 14 test-checked circles®, we observed that there was
accumulation of arrears to the tune of ¥ 65.85 crore in 153 cases as on 31
March 2013 and despite vesting of powers of a certificate officer to the
officers of the Department, only one case involving an amount of X 16.90 lakh
was covered by certificate case. The accumulating arrears and low number of
certificate cases indicate towards poor internal controls and monitoring in the
Department.

The matter was reported to the Government in July 2014; we are yet to receive
their reply (August 2014).

2.3.24 Internal controls

Internal controls are intended to provide reasonable assurance of proper
enforcement of Act, Rules and departmental instructions. Effective internal
control system both in the manual as well as computerised environments is a
pre-requisite for the efficient functioning of any department. The following
deficiencies were noticed in the internal control mechanism.

2.3.24.1 Absence of register of returns

We observed that there is no provision for any such register to keep a watch
on the filing of returns by the dealers for monitoring and subsequent action in
time. As a result large number of dealers were not filing returns as given in the
Para no. 2.3.12 of this Report.

2.3.24.2 DCB register

We observed that there is no provision for maintenance of Demand, Collection
and Balances (DCB) register under the BTEG Act. In the absence of such a
control tool, the monitoring and verification of demand raised by the AAs
after the assessments made by them under various provisions, collection of
arrears of revenue and the balance to be deposited becomes very difficult.

2.3.24.3 Absence of disposal register

We observed that there is no provision for maintenance of Disposal register
under the BTEG Act/Rules. In the absence of such register, there is no
prescribed mechanism to track the cases which are assessed by the AAs for
better internal controls and monitoring.

After this was pointed out, the Government stated in the exit conference held
in July 2014 that circulars/instructions would be issued for maintenance of
these registers under entry tax.

2.3.24.4 Tax Audit

The internal audit wing of any department is a vital component of its internal
control mechanism and enables the department to ensure itself that the
prescribed systems are functioning appropriately. Section 26 of the BVAT Act
provides for detailed audit of a dealer selected on the basis of a selection
model in the prescribed manner by the Audit wing of the department.

3 Aurangabad, Barh, Begusarai, Bhagalpur, Gaya, Hajipur, Katihar, Muzaffarpur West,

Patliputra, Patna City East, Patna South, Patna Special, Purnea and Samastipur.
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We observed that there is no such provision under the BTEG Act to conduct
audit of the returns/records of dealers by the Audit wing of the Department
despite the fact that VAT and entry tax is inter-related in many ways e.g.
reduction of liability of VAT to the extent of entry tax paid by the dealer.
Thus, a vital control mechanism was absent.

After this was pointed out, the Government accepted the audit observation and
stated in the exit conference held in July 2014 that an amendment for adding
provision of audit in Section 8 of the BTEG Act, was being considered.

The Government may consider prescribing provision for tax audit of the
entry tax cases also by the Audit wing of the Department.

2.3.25 Conclusions

The control system in the Department was lacking as the provision of
Acts/Rules/Statutes etc. were not followed in issuance of notifications for tax-
administration. Due to non-amendment of the provisions of the BTEG Act,
after the introduction of BVAT Act, many new features available under the
BVAT Act was not applicable under the BTEG Act. The proceeds of entry tax
accumulated in Bihar Trade Development Fund created for development of
infrastructure was not exclusively utilised for the intended purposes. There
was lack of compliance to the provision of the BTEG Act/Rules leading to
large scale underassessment and short levy of entry tax. Large numbers of
eligible dealers were not registered under the BTEG Act and assessment of
dealers under the Act was very low. There was absence of full-proof
mechanism in out to out suvidha generation and utilisation leading to leakage
of revenue. Absence of provisions for scrutiny, regular assessment and tax
audit was indicative of the fact that the Department has not instituted proper
control checks to safeguard its revenue.

2.3.26 Summary of recommendations

> The Government may consider prescribing an internal control
mechanism to ensure that all notifications are issued after due
diligence and thorough scrutiny with respect to the existing laws.

> The Government may consider bringing out suitable amendments
to make the new features relating to interest, fine, scrutiny and tax
audit etc. of the BVAT Act, applicable under the BTEG Act.

> The Government may consider devising a monitoring mechanism
to ensure the proceeds of entry tax accumulated in the Bihar trade
development fund is allocated and utilised for the intended
purposes only.

> The Government may consider making a system of cross-
verification of sales and purchases given in the VAT
returns/statements filed by the dealers to detect the unregistered
dealers under the BTEG Act.
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> The Government may consider prescribing a mechanism for
effective monitoring of filing of returns and to ensure their proper
assessment.

> The Government may evolve a full-proof mechanism for vehicles

making transit through Bihar by establishing check-posts at those
exit-points for which suvidha is generated to check the leakage of
revenue.

2.4 Non-compliance of the provisions of the Acts/Rules

The provisions of the Bihar Value Added Tax (BVAT) Act, 2005, Central Sales
Tax (CST) Act, 1956, Bihar Taxation on Luxuries in Hotels Act, 1988, Bihar
Electricity Duty Act, 1948 and Rules made there under require levy and

payment of:

° taxes on sales, trade etc., luxury tax, electricity duty etc. by the dealers
at the appropriate rates,

° penalty at the rate of three times of the tax assessed on escaped
turnover in case of concealment of sales/purchases; and

° interest at the rate of one and a half per cent for each calendar
month or part thereof for delay in payment of tax.

Non-compliance of the provisions of the Acts/Rules/instructions in some
cases as mentioned in paragraphs 2.5 to 2.20 resulted in non/short levy,
underassessment of tax, incorrect exemption/deductions etc. of ¥ 548.61
crore which is indicative of absence of adequate controls in the Department.

A:Taxes/VAT on Sales, trade etc.

2.5  Suppression of turnover

Under Section 31 (2) of the Bihar Value Added Tax (BVAT) Act, 2005, if the
Assessing Authority (AA) is satisfied that any turnover liable to tax under the
Act has been underassessed/escaped assessment, he shall assess or reassess the
tax payable within four years and shall impose, besides tax and interest,
penalty equivalent to three times the tax payable on escaped turnover.

Further, under the provision of Section 25 (1) of the BVAT Act, the prescribed
authority shall, within the time and the manner prescribed, scrutinise every
return filed under sub-sections (1) and (3) of Section 24 for the purpose of
ascertaining that (a) calculations are arithmetically accurate, (b) the output tax,
input tax, tax payable and interest payable, if any have been computed
correctly and properly, (c) the rates of tax have been applied correctly, (d)
evidence, as prescribed, has been furnished with regard to payment of tax and
interest payable, if any, and (e) the deductions claimed therein are
substantiated in the manner and form prescribed under the Act or under any
other law for the time being in force.

We observed that the scrutiny provision did not provide specifically for
verification of the turnover as disclosed in the returns with other records of the
dealer like utilisation statements of road permits, declaration forms as well as
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Tax Audit Report (TAR) or information of sales and purchases obtained from
the records of other dealers while scrutinising the returns.

We observed between April 2012 and March 2014 in 11 Commercial Taxes
circles™ that 15 dealers (assessed: 1, scrutinised: 1 and self assessed: 13) out
of 1,264 test-checked dealers, purchased/sold goods of ¥ 1,596.75 crore during
the period between 2009-10 and 2011-12 as shown in their utilisation
statements of road permits (D-IX?®), statements of declaration form ‘C**’, Tax
Audit Report®™ (TAR), tax deduction certificate (C-II) and annual return
furnished under Entry Tax Act. They, however, accounted for X 1,378.88 crore
only in their annual returns against I 1,596.75 crore thereby suppressing
purchase/sale of goods worth X 217.87 crore. As the Department had not
issued any instruction for cross checking the information, the Assessing
Authorities (AAs) could not detect the suppression of turnover, even in those
cases where the audit observations were based on the assessed/scrutinised
returns. This resulted in underassessment of tax of ¥ 76.27 crore including
penalty of X 52.55 crore and leviable interest of ¥ 6.20 crore as detailed in
Annexure-X. A few illustrative cases are given in Table 2.8.

Table- 2.8
in lakh)
Sl Name of Period Actual Actual sale Amount Tax Interest Total
No. circle purchase Accounted | concealed Penalty
No. of Accounted for
dealers for
1 Muzaffarpur | 2010-11 - 11,646.97 7,997.86 372.13 128.38 | 1,616.88
West 3,649.11 1116.37
1
2 Patliputra 2010-11 - 50,059.95 2,347.18 219.76 89.52 | 968.57
2 and 47,712.77 659.29
2011-12
3 Patna 2010-11 70.384.62 7,845.20 980.65 331.82 |4,254.42
Special 62,539.42 2,941.95
2

After this was pointed out, the concerned AAs/JCCT accepted the audit
observation between June 2013 and July 2014 in respect of eight dealers of
seven circles™ and raised demand for ¥ 58.57 crore and recovered a sum of
% 16.07 crore in one case. We await recovery in accepted cases and replies in
the remaining cases.

The matter was reported to the Government between July 2013 and July 2014;

we are yet to receive their reply (August 2014).

35

36

37

38

39

Danapur, Hajipur, Gaya, Kadamkuan, Kishanganj, Munger, Muzaffarpur East,
Muzaffarpur West, Patliputra, Patna Special and Sasaram.
D-IX- Road permit declaration used to import/purchase the goods for value of
% 10,000 or more from outside the State. This accompanies with the goods carrier.

Form C- Used to purchase goods at concessional rate in the course of inter-State
trade and commerce.
TAR- Every dealer having gross turnover of I One crore and above is required to
submit TAR certified by a Chartered Accountant before the stipulated date.
Hajipur, Kadamkuan, Munger, Muzaffarpur West, Patliputra, Patna Special and

Sasaram.
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2.6  Excess Input Tax Credit

Section 16 of the BVAT Act provides that when a registered dealer purchases
any input within the State of Bihar from another registered dealer after paying
him the tax under Section 14 or Section 4 of the Act, he is eligible to claim
credit of input tax in the manner prescribed, if the goods are either sold within
the State or in the course of inter-State trade and commerce or consumed in
the manufacture of goods (other than Schedule-IV goods) for sale within the
State or in the course of inter-State trade and commerce. Further, Section 31 of
the Act provides for imposition of penalty equivalent to three times of the tax
payable for excess/incorrect claim of Input Tax Credit (ITC), besides the
amount of interest.

We observed in four Commercial Taxes circles” from the annual returns (RT-
III), TAR etc. of seven dealers (assessed:2 and self-assessed:5) out of 662 test-
checked dealers between March 2013 and March 2014 that they availed ITC
of ¥ 9.57 crore on the purchase of goods valued at I 88.42 crore in their
annual returns during the period between 2010-11 and 2011-12. However, as
per the provision of the Act ibid, the dealers were entitled for ITC of X 1.79
crore only on these purchases. Thus, the dealers availed excess ITC of X 7.78
crore. The penalty for the excess claim amounted to ¥ 23.34 crore and interest
thereof worked out to X 2.68 crore. The AAs could not detect the excess
availing of ITC due to non-scrutiny of returns of the dealers. This is indicative
of non-adherence to the provisions of scrutiny under Section 25 (1) of the
BVAT Act. The total revenue impact was X 33.80 crore as detailed in
Annexure-XI

After this was pointed out, the AA/JCCT stated between October 2013 and
August 2014 that demand for X 9.38 crore in respect of three dealers of two
circles (Bhagalpur and Patna Special) has been raised and a sum of X 69,864
has since been recovered in one case. We await recovery in the accepted cases
and replies in the remaining cases.

The matter was reported to the Government between July 2013 and July 2014;
we are yet to receive their reply (August 2014).

2.7  Short levy of tax due to application of incorrect rate of tax

Under the provision of Section 25 (1) of the BVAT Act, the prescribed
authority shall, within the time and the manner prescribed, scrutinise every
return filed under sub-sections (1) and (3) of Section 24 for the purpose of
ascertaining that the rates of tax have been applied correctly.

Further, under the provision of Section 31 (2) and 39 (4) of the BVAT Act,
penalty equivalent to three times of the tax payable and interest at the rate of
one and a half per cent per month are leviable if the dealer fails to disclose full
and correct particulars of sale so as to reduce the amount of tax payable.

We observed in eight Commercial Taxes circles” between June 2012 and
March 2014 that out of 1,265 test-checked dealers, eight dealers (scrutinised: 1

40 Bhagalpur, Gaya, Patna Special and Patna West.

Hajipur, Munger, Patliputra, Patna City west, Patna Special, Purnea, Raxaul and
Sasaram.
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and self-assessed: 7) assessed their tax at the lower rate of zero to five per cent
on the sale of various goods valued at I 17.55 crore instead of the correct rate
of five to 13.5 per cent during 2009-10 to 2011-12. Due to non/deficient
scrutiny, the application of incorrect rate of tax remained undetected by the
AAs resulting in short levy of tax of ¥ 4.66 crore including interest of X 45.76
lakh and leviable penalty of X 3.15 crore as detailed in Annexure-XII.

After this was pointed out, the concerned AAs of four circles* accepted the
case of four dealers between January 2013 and August 2014 and raised
demand for X 1.26 crore. In one case of Patna City West, a sum of ¥ 2.89 lakh
was recovered. We await recovery in the accepted cases and replies in the
remaining cases.

The matter was reported to the Government/Department between January
2013 and July 2014; we are yet to receive their reply (August 2014).

2.8 Incorrect allowance of deductions

Under Section 35 of the BVAT Act and Rule 18 of the BVAT Rules, a works
contractor is liable for deduction on the items of labour and any other charges
such as amount paid to a sub-contractor on account of labour and services,
charges for planning, designing and architect fees, charges for obtaining
machinery and tools used on hire, cost of consumables, cost of establishment
to the extent it is relatable to supply of labour and services, other similar
expenses relatable to supply of labour and services, profit earned by the
contractor to the extent it is relatable to supply of labour and services and
goods or transactions exempted under Section 6 or Section 7 of the BVAT
Act.

We observed in 11 Commercial Taxes circles” between March 2012 and
February 2014 from the returns/profit and loss accounts of 14 works
contractors (assessed: 1 self-assessed: 13) out of 77 test-checked works
contractors that they availed deductions of X 661.29 crore during the period
between 2009-10 and 2011-12, though they were eligible for deduction of
% 585.63 crore only. The AAs, however, failed to detect the claims of
inadmissible deductions even in the assessed case. This resulted in short levy
of tax of X 4.41 crore calculated on the material component value of I 75.66
crore arrived at by apportioning the above claimed deductions of I 661.29
crore between material and labour and services as detailed in Annexure-XIII.

After this was pointed out, the concerned AA/Joint Commissioner accepted
the audit observation between October 2012 and July 2014 in respect of four
dealers of four circles* and raised demand for ¥ 2.82 crore. We await
recovery in the accepted cases and replies in the remaining cases.

The matter was reported to the Government between August 2012 and May
2014; we are yet to receive their reply (August 2014).
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Patliputra, Patna City west, Raxaul and Sasaram.
Jamui, Katihar, Munger, Muzaffarpur East, Muzaffarpur West, Patliputra, Patna
Central, Patna South, Patna Special, Purnea and Sasaram.

4 Muzaffarpur East, Muzaffarpur West, Patliputra and Patna South.
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2.9 Irregular deduction on account of Transit sales

Under the provisions of Section 3(b) of the Central Sales Tax Act, 1956, a sale
or purchase of goods shall be deemed to take place in the course of inter-state
trade or commerce if the sale or purchase is effected by the transfer of
documents of title to the goods during their movement from one state to
another and if, the contract of sale comes into existence before the
commencement of movement of goods from one state to another, it cannot be
treated as transit sales.

Further, Section 6(2) of the CST Act read with Rule 12(1) and 12(4) of the
CST Rules, 1957 provides that if any dealer claims exemption on account of

transit/subsequent sale to a registered dealer he should furnish certificate in
forms E-I/E-II and form-C.

During scrutiny of records/returns in Patliputra Commercial Taxes Circle,
Patna, we observed between January and February 2013 that two dealers out
of 190 dealers test-checked had availed deduction of ¥ 44.03 crore during the
period 2009-10 and 2010-11. Out of that deduction, a sum of X 31.66 crore
was made on account of transit sale but such sale were pre-determined and
not a sale by transfer of document of title of goods during movement from one
State to another. Thus entire claim of transit sale of the dealers was liable to be
rejected which remained undetected by the AAs and resulted into short levy of
tax of X 4.02 crore including interest of X 1.06 crore.

After this was pointed out, JCCT/AA concerned accepted (between May and
September 2013) the facts in both cases and raised demand for I 4.02 crore.
We await recovery in these cases.

The matter was reported to the Government between July 2013 and May 2014;
we are yet to receive their reply (August 2014).

2.10 Incorrect/excess reimbursement of VAT/Entry Tax

As per para 2 (ix) of the Bihar Industrial Policy, 2006, industries working
prior to 1 April 2006 were to get reimbursement of 25 per cent of the VAT
deposited by them into Government account. Further, Para 4 of the industrial
incentive policy and the Department of Industries’ letter (November 2006)
provides that the aforesaid industrial units which have undergone expansion/
diversification/modernisation will be eligible for such reimbursement at the
rate of 80 per cent of the VAT deposited by them into Government account on
their incremental production only. Further, condition 8 of Annexure-I of the
said policy stipulates that in order to qualify a unit undertaking expansion/
modernisation/diversification should send prior intimation to the concerned
authority of the Industries Department and Deputy Commissioner Commercial
Taxes before undertaking such expansion/modernisation/diversification
programme. No reimbursement was to be made against the deposit of Central
Sales Tax or entry tax.

Further, as per para 9 of the Bihar Industrial Policy, 2011 (effective from July
2011) any unit, new or existing, will be able to avail incentives under the
Industrial Incentive Policy, 2011 only when the unit has not availed such
incentives under any other Government Policy. The units at the time of
availing these incentives will have to submit a declaration to this effect. In the
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event of adjustment of entry tax against the output tax, amount paid as entry
tax by new industrial units after commencement of commercial production,
will be included in the amount of 80 per cent VAT for purpose of
reimbursement.

Under the provision of Rule 4A of the BTEG Rules, 1993, where an importer
of scheduled goods liable to pay tax under the Act, incurs tax liability under
the BVAT Act, by virtue of sale of imported scheduled goods or sale of goods
manufactured by consuming such imported goods, his tax liability under the
BVAT Act shall stand reduced to the extent of tax paid under the Act. Further
in case of manufacturer the reduction in tax liability shall only be allowed to
industrial units of the small, medium and sick industrial units.

2.10.1 We observed in four Commercial Taxes circles” between May 2013
and December 2013 that out of 598 test-checked dealers, four dealers
(assessed) got incorrect reimbursement of X 6.02 crore against VAT/Entry Tax
payment for the period 2011-12 to 2013-14 (first quarter). We further
observed that two dealers had already availed such facility under the Bihar
Industrial Incentive Policy, 2006, one dealer had got reimbursement for the
period prior to the commencement date of the Bihar Industrial Incentive
Policy, 2011(July 2011) against the payment made under entry tax and one
dealer had got reimbursement of non-adjustable entry tax, though it does not
belong to small, medium and sick industry.

After this was pointed out, the Department accepted the fact in May 2014 and
raised demand of X 3.82 crore in one case of Danapur circle and the AA
Hajipur accepted the audit observation in respect of one dealer and recovered
the whole amount of ¥ 1.65 lakh (December 2013). We await recovery in the
accepted cases and replies in the remaining cases.

2.10.2 In Hajipur Commercial Taxes circle, we observed in April 2012 that a
dealer (scrutinised) got an additional reimbursement of X 75.59 lakh against
payment made under VAT during 2009-10 without prior intimation to the
concerned Deputy Commissioner Commercial Taxes and the Industry
Department regarding expansion of unit though it was required under Bihar
Industrial Incentive Policy, 2006, which prescribes proper intimation for
exemption in case of expansion/modernisation/diversification.

After this was pointed out, the AA accepted (September 2013) the audit
observations and raised the demand for X 75.59 lakh. We await recovery in the
case.

The matter was reported to the Government/Department between November
2013 and May 2014; we are yet to receive their reply (August 2014).

2.11 Short payment of tax and non-levy of interest

Under the provision of Section 24 of the BVAT Act, every dealer shall deposit
the tax payable in respect of every month on or before the 15" day of the
following month, failing which the dealer shall be liable to pay interest at the

* Danapur, Gandhi Maidan, Hajipur and Patna North.
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rate of one and a-half per cent per month on the amount due from the date the
tax was payable and became due to the date of its payment.

Under the provision of Section 25 (1) of the Act ibid the prescribed authority
shall, within the time (by 31* March of next financial year to which the return
relates) and the manner prescribed, scrutinise every return filed under sub-
sections (1) and (3) of Section 24 for the purpose of ascertaining that evidence,
as prescribed, has been furnished with regard to payment of tax and interest
payable.

We observed in seven Commercial Taxes circles*® between March 2013 and
March 2014 that 10 dealers (self-assessed) out of 735 test-checked dealers,
had paid the admitted tax short by ¥ 1.01 crore during 2010-11 and 2011-12.
Though the AAs were required to scrutinise the returns and see the evidence
of payment of tax and accordingly issue notice to the dealer, but no scrutiny
was found to have been done till the date of audit, which indicates control
weaknesses in the Department. This resulted in non-detection of short
payment of the admitted tax of ¥ 1.32 crore including leviable interest of
% 31.50 lakh (calculated at the rate of 1.5 per cent per month) as detailed in
Annexure- XIV.

After this was pointed out, the concerned AA/JCCT accepted the audit
observation in respect of three dealers of Kadamkuan and Patna City West
circles between April and July 2014 and raised demand for ¥ 20.86 lakh. We
await recovery in the accepted cases and replies in the remaining cases.

The matter was reported to the Government/Department between December
2013 and July 2014; we are yet to receive their reply (August 2014).

2.12 Non-levy of interest for delayed payment of tax

Under the provisions of Section 24 of the BVAT Act, every dealer shall
deposit the tax payable in respect of every month on or before the 15™ day of
the following month, failing which the dealer shall be liable to pay interest at
the rate of one and a-half per cent per month on the amount due from the date
the tax was payable and became due to the date of its payment. Further
Section 39(4) of the Act ibid read with Section 9(2) of the CST Act stipulate
that if the prescribed authority finds that the tax due, in addition to the amount
of tax assessed under any proceeding, the dealer shall pay in addition to the
amount of the tax assessed, simple interest at the rate of one and a-half per
cent per month or part thereof, on the difference of the amount previously
admitted and tax finally assessed.

Under the provision of Section 25 (1) of the Act ibid the prescribed authority
shall, within the time (by 31* March of next financial year to which the return
relates) and the manner prescribed, scrutinise every return filed under sub-
sections (1) and (3) of Section 24 for the purpose of ascertaining that evidence,
as prescribed, has been furnished with regard to payment of tax and interest
payable.

46 Gandhi Maidan, Hajipur, Kadamkuan, Patna City West, Patna Special, Shahabad and
Siwan.
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We observed in two Commercial Taxes circles (Saharsa and Patna Special)
between January and March 2014 that four dealers (two self-assessed and two
scrutinised) out of 303 test-checked dealers, had paid their admitted tax with a
delay ranging from 12 days to 34 months during the period between 2010-11
and 2011-12. Even in the scrutinised cases the AAs did not levy interest for
delayed payment of tax which resulted in non-levy of interest amounting to
% 53.04 lakh (calculated at the rate of one and half per cent per month).

The matter was reported to the Government/Department between April and
July 2014; we are yet to receive their reply (August 2014).

2.13 Incorrect allowance of deduction on account of Bonus sales
for drugs and medicines

As per Section 15(5) of the BVAT Act, notwithstanding anything to the
contrary contained in the Act, the State Government may, by notification and
subject to such conditions and restrictions and in respect of such goods as may
be specified in the notification, permit if any class of registered dealers, being
an importer or a manufacturer, to pay, in lieu of the tax payable by him, tax at
the rate specified in Section 14 of the BVAT Act on the maximum retail price
(MRP) of such goods in the manner prescribed.

The State Government issued notification in May 2006 to pay tax on the MRP
of the goods for the dealers dealing in drugs and medicine.

We found that the Department did not devise any mechanism to ensure the
correctness of tax paid in cases where the dealer had opted to pay tax on the
MRP of goods. We further observed that the dealers resorted to issue of
medicines free of cost as bonus sale to avoid tax on supply of medicines. An
illustrative case is mentioned below.

We observed between March 2013 and April 2014 in two Commercial Taxes
circles (Patna Special and Patna South) from RT-III and TAR-IV that two
dealers (assessed) out of 209 test-checked dealers, had opted to pay tax on the
MRP of goods (Medicine, taxable at the rate of four /five per cent on MRP)
sold, had not included the amount of bonus sale of medicines of ¥ 6.51 crore
and claimed as tax free bonus sale during the year 2010-11 and 2011-12. The
AAs while scrutinising the case between October 2012 and August 2013 also
allowed the claim of the dealer. However, there was no mention on the
available records to the effect that these medicines shall not be sold out to the
consumers. In the absence of such kind of restrictions or any other mechanism
there was possibility of further sale of these medicines without levy of tax.
The tax effect in these cases calculated to X 47.64 lakh.

After this was pointed out, the AA, Patna Special stated (March 2013) that tax
on bonus sale was not related to this circle and no action could be taken at this
end, however the case would be examined. It may be seen that in the
paragraph we had pointed out the possibilities of leakage of revenue in the
shape of bonus sale which is different from the trade practice of allowing trade
discount. However, in a case of another dealer registered in the Patna Special
circle, the AA had levied tax on the bonus sale.

The matter was reported to the Government between May and July 2014; we
are yet to receive their reply (August 2014).
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2.14 Non-deduction of tax at source

Under the provisions of sub-section (1) and (6) of Section 41 of the BVAT
Act, every person, responsible for making any payment in discharge of any
liability on account of valuable consideration payable in respect of transfer of
property in goods, vested in the execution of a works contract, shall deduct an
amount at the rate of four per cent from every bill raised by the works
contractor and no such payment shall be made without deduction as aforesaid,
failing which, such person shall liable to pay, by way of penalty, a sum not
exceeding twice the amount of tax deductible which was not deducted.

We observed in Muzaffarpur West Commercial Taxes circle during April
2012 that out of 107 test-cheked dealers, a self- assessed dealer (M/s Bharat
Heavy Electrical Ltd., TIN- 10305404064, a Government of India
undertaking) did not deduct the tax at source from payment of bill of I 3.10
crore made to his sub-contractor during the year 2008-09 as evident from
auditor’s observation in the TAR. This remained undetected by the assessing
authority which ultimately resulted into non-levy of penalty amounting to
% 24.79 lakh.

After this was pointed out, the AA accepted (December 2013) the audit
observation and issued notice for demand of I 24.79 lakh. We await recovery
in the case.

The matter was reported to the Government/Department in July 2013; their
reply has not been received (August 2014).

2.15 Non-levy of purchase tax

Under the provision of Section 4 of the BVAT Act, every dealer who
purchases goods in circumstances in which no tax on sales is payable or has
been paid on the sale price of such goods and either consumes such goods in
the manufacture of other goods for sale or otherwise disposes of such goods in
any manner other than by way of sale in the State or sale in the course of inter-
state trade, shall be liable to pay tax on the purchase price of such goods at the
rate at which it would have been leviable on the sale price of such goods under
Section 14 of the Act ibid.

We observed in December 2013 that out of 95 test-checked dealers, a
manufacturer (self- assessed) of poultry feed had made purchases of taxable
goods (raw rice bran and medicine) of I 1.61 crore within the State from
unregistered dealers and consumed them in the manufacture of poultry feed
(a tax-free commodity) during 2010-11 and 2011-12. This attracted purchase
tax as per the aforesaid provisions but the dealer had not paid the purchase tax
which resulted in non-levy of purchase tax of ¥ 10.33 lakh including interest
of X 2.53 lakh.

After this was pointed out, the AA accepted (July 2014) the audit observation
and raised demand for X 10.33 lakh. We await recovery in the case.

The matter was reported to the Government/Department in May 2014; we are
yet to receive their reply (August 2014).
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2.16 Incorrect/excess availing of rebate

Under the provision of Section 24 (12) of the BVAT Act, a rebate at the rate
of half per cent of the amount of tax admitted to be due in the return furnished
under sub-section (1), subject to a maximum of ¥ 50,000 in a year, shall be
allowed to a registered dealer who has furnished the return within the due
dates specified under this Section and has paid such amount in full on or
before the date specified for payment of tax under this Section.

We observed in two Commercial Taxes circles (Patna South and Purnea)
between May 2013 and March 2014 that two self-assessed dealers, out of 198
test-checked dealers, had availed rebate of ¥ 7.14 lakh in his annual return
during 2010-11 and 2011-12. The maximum limit prescribed for rebate under
Section 24(12) of the BVAT Act was X 50,000. Thus, the dealer had claimed
excess rebate of ¥ 6.64 lakh which remain undetected by the AA and the
dealer was liable to pay I 8.85 lakh including interest of I 2.20 lakh
(calculated at the rate of one and half per cent per month).

The matter was reported to the Government in July 2014; their reply has not
been received (August 2014).

2.17 Non-calculation of reverse credit

Under Rule 14 (1)(a) of the BVAT Rules, a dealer shall incur reverse credit
when he makes within State stock transfer of the goods which was purchased
by him from within the States after paying the tax thereon and the same has
been availed by the dealer as input tax credit (ITC). The amount of ITC for
which a dealer is entitled will be arrived at after the deduction of the reverse
credit from the amount of the input tax paid on the purchases. Further, under
the provisions of Section 31 (2) of the BVAT Act, if the AA is satisfied that an
ITC has incorrectly been claimed, he shall impose, besides interest, penalty
equivalent to three times of excess input tax credit so claimed.

We observed in Gaya Commercial Taxes circle in May 2013 from the returns
of a dealer (self assessed) out of 122 test-checked cases that he had made stock
transfer of taxable goods worth ¥ 15.25 lakh within the State during 2010-11.
The inputs for these goods were also purchased from within the State after
paying tax thereon in the State, for which ITC of X 6.13 lakh was availed of by
the dealer. Though the dealer was required to calculate the reverse credit and
deduct the same from the total amount of ITC, the reverse credit of ¥ 1.91 lakh
was not calculated by the dealers. The case was remained unscrutinised which
indicates inadequate internal controls in the Department. This resulted in
excess allowance of ITC of X 8.31 lakh including leviable penalty of ¥ 5.72
lakh and interest of ¥ 69,000.

The matter was reported to the Government/Department in February 2014; we
are yet to receive their reply (August 2014).
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B : Electricity duty

2.18 Non-levy of Electricity duty on sales of energy

Section 3(1) of the Bihar Electricity Duty Act, 1948, provides that there shall
be levied and paid to the State Government, either on the units or on the value
of energy consumed or sold, excluding losses of energy in transmission and
transformation, a duty at the rate or rates to be specified by the State
Government in a notification.

Further, Section 4 of the Act ibid provide that every licensee or any person
other than licensee who is liable to pay duty shall pay every month to the State
Government, the proper duty payable under Section 3 on the units of energy
consumed or sold by him. Further, Section 4A provides that the duty under the
Act shall be levied at each point in a series of sales of energy in the State of
Bihar.

Section 6 (c) of the Act ibid provides that if upon information or otherwise the
prescribed authority is satisfied that reasonable ground exist to believe that
any units of an assessee escaped assessment or any unit of energy has been
underassessed, the prescribed authority, after giving the assessee a reasonable
opportunity of being heard, reassess the assessee for such escaped units of
energy and shall direct the assessee to pay by way of penalty a sum not
exceeding three times but not less than an amount equivalent to amount of
duty which is or may be assessed on the escaped units of energy.

In Bhagalpur circle, we observed in March 2014 from the examination of
annual returns, assessment orders and other relevant statements submitted by
an assessee (M/s NTPC Ltd. Kahalgaon having Registration No. ED-6) that it
had not disclosed sale of energy made to Bihar State Electricity Board (BSEB)
during 2005-06 to 2011-12. But as per the information available to audit, the
BSEB had shown purchase of energy of 13,636.93 MKWH from NTPC,
Kahalgaon in their annual accounts during the same period. Thus it is evident
that assessee had not disclosed the sales of energy of 13,636.93 mkwh made to
BSEB on which duty was leviable as per the provision of section 3 and 4 of
the Bihar Electricity Duty Act, 1948. Even in the assessed cases for the years
2005-06 to 2009-10 the AA did not levy electricity duty, while doing the
assessment in April 2011. Thus, the assessee is liable to pay the amount of
duty of ¥ 416.96 crore including minimum leviable penalty of I 208.48 crore.

After this was pointed out, the JCCT accepted (July 2014) the audit
observation and raised demand for ¥ 416.96 crore. We await recovery in the
case.

The matter was reported to the Government/Department in July 2014; we are
yet to receive their reply (August 2014).

D
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C: Entertainment Tax

2.19 Short levy of Entertainment tax

As per the provision of Section 3-B of the Bihar Entertainment tax Act, 1948,
every proprietor is liable to apply for compounding of entertainment tax
before commencement of the period for which he had intended to pay
compounding tax and the prescribed authority will issue permission for the
same in form-C. Under the provision of sub-section (4) of section 3-B of Act
ibid, the option to compounding of tax shall continue to be in force till the end
of the financial year in which such option is permitted. Further, the violation
of the conditions of the compounding scheme shall make the proprietor from
the commencement of the permission liable to pay tax applicable to the Gross
collection capacity.

In Patna North circle, we observed in November 2013 that a proprietor of a
cinema hall (out of two test-checked) was paying the compounding tax under
Section 3-B of the Bihar Entertainment Tax Act during 2011-12 but he had
neither applied for the compounding nor any permission was granted by the
prescribed authority in Form-C to pay entertainment tax at the compounding
rates. Further, we observed that the proprietor had altered the admission rate
during the year as a result the amount of payable compounding tax changed
during the year. Thus, they violated the aforesaid provisions. No prior
permission of the Commissioner for change in admission rate was found on
the records. Therefore, the proprietor was liable to be assessed under Section
3(1) of the Bihar Entertainment Tax Act, for contravention of the provisions
and conditions prescribed under section 3-B, on the basis of gross collection
capacity and were therefore liable to pay entertainment tax of X 2.86 crore.

The matter was reported to the Government in May 2014; their reply has not
been received (August 2014).

D: Luxury Tax

2.20 Non-levy of luxury tax and penalty for non-registration

Section 3 of the Bihar Taxation on Luxuries in Hotels Act, 1988 (LT Act)
provides that the tax on luxuries shall be levied and paid by the proprietor at
the rate of five per cent of the rent on the room or suit having rent of X 500 or
more and at the rate of 10 per cent on the room or suit having rent of ¥ 1,000
or more. Section 5 of the LT Act, provides that every proprietor, who is liable
to pay tax under Section 3 shall apply for a certificate of registration in the
prescribed manner within a month of coming into effect of this Act or within
one month from the date he starts providing room along with luxuries in the
Hotel. Further, as per Section 8(3), if the prescribed authority, upon
information which has come into his possession is satisfied that the proprietor
has been liable to pay tax under this Act in respect of any period, and has
nevertheless failed to apply for registration under Section 5 or having so
applied failed to comply with any requirement for registration within a
reasonable time and for which his application for registration has been rejected,
such prescribed authority shall, after giving the proprietor an opportunity of
being heard, assess the amount of tax to the best of his judgment in respect of
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such period and shall also impose a penalty which shall be equal to the amount
of tax assessed.

We observed in two commercial taxes circles (Muzaffarpur West and Gandhi
Maidan, Patna) between April 2013 and December 2013 that two dealers (self
assessed) had admitted rent receipts worth I 4.74 crore during 2009-10 to
2011-12 but both the dealers neither got themselves registered under the
Luxury Tax Act nor paid any Luxury tax. This resulted in non-levy of luxury
tax of ¥ 94.80 lakh including leviable penalty of I 47.40 lakh for non-
registration.

After this was pointed out, AA, Muzaffarpur West Circle assessed (March
2014) the case and raised demand for ¥ 38.47 lakh and AA, Gandhi Maidan
stated in December 2013 that the case would be examined. We await recovery
in the accepted case and further reply in the remaining case.

The matter was reported to the Government/Department between July 2013
and May 2014; we are yet to receive their reply (August 2014).

2.21 Internal Audit

The internal audit wing called Finance (Audit), works under the Finance
Department. The internal audit of the different offices of the Government is
conducted on the basis of requisitions received from the administrative
departments. The Chief Controller of Accounts can also select units
for internal audit on availability of audit team. The Finance Department did
not conduct internal audit of the Commercial Taxes Department during
2013-14. In Commercial Taxes Department, there were four audit divisions
responsible for ascertaining the correctness of accounts maintained by the
dealers selected by the CCT. In 2013-14, the Department did not select any
unit for internal audit.
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3.1 Tax administration

The assessment, levy and collection of excise revenue in the State is governed
by the provisions of the Bihar Excise (BE) Act, 1915 and Bihar Excise
(Settlement of licences for Retail Sale of country/spiced country liquor,
Foreign liquor, Beer and Composite liquor Shop) Rules, 2007. It is
administered by the Secretary, Department of Registration, Excise and
Prohibition (Excise) at the Government level and by the Commissioner of
Excise (CE) at the apex level of the Department of Excise and Prohibition.
The CE is also the ex-officio Controller of Molasses for the administration and
execution of the Bihar Molasses Control Act and Rules. The CE is assisted by
one Joint Commissioner of Excise (JCE), one Deputy Commissioner of Excise
(DCE) and one Assistant Commissioner of Excise (ACE) at the headquarters
level. Further, there is one DCE at each of the four' divisional headquarters.
At the district level, the Collector of the district is in-charge of the excise
administration, assisted by an ACE or by a Superintendent of Excise (SE).

For supply of all types of liquor to retailers of excise shops in the State, the
Bihar State Beverage Corporation Limited (BSBCL) headed by a Managing
Director was formed in October 2006, to function as an exclusive wholesale
depot.

3.2 Results of audit

In course of audit of records of 39 units out of 50 auditable units relating to
State Excise revenue during the year 2013-14, we found non/short realisation,
loss of revenue and other irregularities involving ¥ 82.00 crore in 274 cases
which fall under the following categories as detailed in Table 3.1.

Table- 3.1
R in crore)
SI. No. Category No. of cases Amount
1. Non/delayed settlement of excise 47 37.44
shop
2. Defalcation of Government revenue 1 7.69
3. Non-realisation of license fee 15 5.98
4. Loss due to non/short lifting of 19 0.98
MGQ
5. Others 192 29.91
Total 274 82.00

During the year 2013-14, the Department accepted underassessment and other
deficiencies etc. involving X 3.87 crore in 40 cases, of which one case
involving X 1.12 lakh was pointed out during the course of the year and the
rest in earlier years. Further, the Department reported recovery of X 5.67 lakh
in nine cases which were pointed out during 2012-13 and 2013-14.

Bhagalpur-cum-Munger, Darbhanga-cum-Kosi-cum-Purnea, Patna-cum-Magadh and
Tirhut-cum-Saran.
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A few illustrative cases involving tax effect of ¥ 14.14 crore are mentioned in
the following paragraphs.

3.3  Non-compliance of the provisions of the Act/Rules

Non-compliance of the provisions of the Acts/Rules in some cases as
mentioned in paragraphs 3.4 to 3.8 resulted in non/short levy, non/short
realisation  of licence fee etc. of ¥ 14.14 crore. There is need for the
Government to improve the internal control system so that such omission can
be prevented.

3.4  Allotment of Excise Licences for liquor
3.4.1 Introduction

The State Government may grant privilege of manufacture and/or supply of
country/spiced country liquor within any specified local area. The
manufacturers have to supply liquor to the Bihar State Beverage Corporation
Limited (BSBCL). The BSBCL is an exclusive wholesale depot, which
supplies all types of liquor to retailers of excise shops in the State.

With a view to examine grant of licence for manufacture and wholesale supply
of liquor, the records of the office of the Commissioner of Excise (CE), Bihar
were scrutinised between April and July 2014 covering the period 2012-14.
Besides, files relating to settlement of retail licences were also test-checked in
eight” excise districts. The selection of seven district excise offices was based
on statistical sampling through Probability Proportion to Size with
Replacement (PPSWR) and one excise district, Patna on the basis of
maximum number of settled excise shops.

The tender files and other relevant records of contract for supply of country
liquor in Polyethylene terephthalate (PET) bottles for the period April 2014 to
March 2019 was examined and it was noticed that supply under this contract
has not yet been started as PET bottling plants have not been established by
the tenderers. In the meantime, short term contract for supply of country liquor
has been awarded and supply under these contracts is being made in sachets
instead of PET bottles. Besides, settlement file/register, demand, collection
and balance register, security deposit register, permit register etc. in selected
district excise offices were also examined. The audit findings noticed in course
of examination are discussed in the succeeding paragraphs.

The audit findings were forwarded to the Government for response in July
2014. An exit conference was conducted in August 2014 with the Secretary to
the Government to discuss the audit observations and to elicit the view of the
Government. The replies of the Government/Department have been suitably
incorporated in the respective paragraphs.We acknowledge the co-operation of
the Department for providing the information and records required for
conducting audit.

East Champaran (Motihari), Katihar, Kishanganj, Patna, Purnea, Saran, Supaul and
West Champaran (Betiah).
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Audit findings

3.4.2 Contract for manufacture and wholesale supply of country
liquor in PET bottles during the period 1 April 2014 to
31 March 2019

NIT was invited on 31 January 2014 by the Department for manufacture and
wholesale supply of country liquor in PET bottles to BSBCL during the period
1 April 2014 to 31 March 2019.

3.4.2.1 Non-adoption of lowest rate for supply of liquor leading to huge
loss of revenue of ¥ 341.32 crore during 2014-19

Rule 131 R (xiv) of the Bihar Finance (Amendment) Rules, 2005 provides that
contract should ordinarily be awarded to the lowest evaluated bidder (L-1).
However, where the lowest acceptable bidder is not in a position to supply the
full quantity required, the remaining quantity, as far as possible be ordered
from the next higher responsive bidder at the rates offered by the lowest
responsive bidder. Central Vigilance Commission (CVC) instruction (March
1999) clarifies that many a time the quantity to be ordered is much more than
L-1 alone can supply. In such cases, the quantity ordered may be distributed in
such a manner that the purchase is done in a fair, transparent and equitable
manner.

We scrutinised the conditions of NIT for supply of country liquor in PET
bottles and observed that condition no. 2 (ix) of the NIT provided that the
entire state was divided into 17 supply zones. Further, condition no. 3 of the
NIT stipulated that the lowest tenderer (L-1) would be allotted one zone of his
first preference and thereafter remaining tenderers would be allotted one
supply zone each of their preference on the basis of their quoted rate and this
process would continue till all the supply zones were allotted. Condition no. 3
further provided that each tenderer was required to deposit differential amount
of base rate (X 5.78 and X 9.76 for 200ml and 400 ml pack size respectively)
and tendered rate. The provision of deposit of differential amount of base rate
and quoted rate tantamounts to allowing supply of country liquor at different
rates in different zones.

Condition of allotment of 17 supply zones to 17 different tenderers at different
rates was against the provision of the Bihar Finance (Amendment) Rules, 2005
and CVC instruction because (i) capacity of L-1 was not exhausted before
offering supplies to next higher responsive bidder, (ii) there was no provision
that other suppliers would have to supply liquor at the rate quoted by L-1. It is
also noteworthy that it was a departure from the established procedure adopted
in previous tenders for the periods 2005-08, 2009-12 and 2012-14 in which the
Department had fixed uniform rate for supply of liquor in the entire State.

The Department selected (February 2014) 17 tenderers for supply of liquor at
different rates in 17 supply zones and the tenderers were required to deposit
the differential amount. Thus, due to allowing payment of differential amount
on the basis of their tendered rate instead of rate quoted by L-1 the Department
would be deprived of ¥ 341.32 crore during 2014-15 to 2018-19 (X 68.26
crore per annum) calculated on the basis of Minimum Guaranteed Quantity
(MGQ) of country liquor for the year 2013-14 as detailed in Annexure- XV.

(37)



Audit Report (Revenue Sector) for the year ended March 2014

After this was pointed out, the Department stated (August 2014) that this was
a policy decision and was approved by the Council of Ministers. The
Department further stated that mandate of policy decision had been bestowed
to Government by the Constitution.

The Government replied during exit conference (August 2014) that concept of
base rate was introduced in tendering process for the first time. So the high
level committee under the chairmanship of the Chief Secretary had resolved
that in order to break away the barriers of supply chain and the cartel of liquor
traders, the entire State be divided into 17 different zones. Further the choice
of zone became the focal point for decision making in awarding contract. It is
mentioned in NIT that L-1 to L-17, whatever be the offer, would be provided
with the opportunity of selecting a zone of its choice on the basis of minimum
quoted rate at the very outset and the same procedure was to be continued till
the last and final zone was awarded. Hence, the concept of L-1 has not been
the criteria of the NIT, viewing the varying MGQ of the area/availability of
human resources/accessibility of the area/and other local factors specific to the
area. So, the freedom of choice remained the main criteria and ultimately one
tenderer was to be awarded only one zone. If L-1 would have been the criteria,
he might have claimed to grab all the 17 zones, if there would not have such in
built restriction of allotting only one zone to one tenderer.

The reply of the Government was not in consonance with the facts as the
memorandum submitted to the Council of Ministers did not elucidate the
reasons for relaxation of Rule 131 R (xiv) of the Bihar Finance (Amendment)
Rules, 2005. Further, Rule 18(1) of the Rules of Executive Business of
Government of Bihar inter-alia prescribes the requirement of inclusion of the
salient facts of the case and the main arguments for and against the particular
course advocated in the memorandum for bringing a case before the Council
of Ministers for a decision. This was not done as the consequential loss to the
Government due to provision for allotment of supply zones to tenderers at
rates higher than L1 was not placed in the memorandum. As it turns out now it
is leading to a loss of ¥ 341.32 crore during the period 2014-15 to 2018-19.

Further, reply of the Government regarding apprehension of grabbing all the
17 zones by L1 is also not correct as in the previous tender, the Government
itself approved the rate of lowest tenderer (L1) for supply of liquor in 17
different supply zones by 17 different tenderers, but in the instant case, the
Government/Department had allowed the 17 successful tenderers to supply
country liquor in their allotted zones at the price quoted by them instead of the
lowest tendered rate (L1).

Moreover, the stated objective of breaking the cartelisation also could not be
achieved as three successful tenderers had quoted same rate of X 3.91 for 200
ml pack size and three other tenderers had quoted the same rate of X 4.66 for
200 ml pack size. Further, the contract was yet to be executed since the
tenderers were not in a position to supply in PET bottles due to delay in
establishing of PET bottling plants and as a result, country liquor continued to
be supplied in sachets which was sought to be discontinued since it could lead
to supply of spurious liquor. The adoption of this method of awarding tenders
would result in loss of revenue to the extent of ¥ 341.32 crore without
conferring the claimed advantages during 2014-19.

(58)



Chapter-111: State Excise

3.4.2.2 Non-commencement of supply of liquor in PET Bottles

According to the Departmental Resolution (October 2013), manufacture and
wholesale supply of country liquor in PET bottles to the BSBCL was to
commence from 1 April 2014 and the process of tender was to be initiated
prior to it.

During scrutiny of the tender file and other records, we observed that the
supply of liquor in PET bottles has not commenced till date (July 2014),
though it was to be started from 1 April 2014.

After this was pointed out, the Department stated that manufacturing of PET
bottle is a lengthy process and lot of machines and construction of building are
required and it would take time in its commencement.

The reply of the Department is not in consonance with the fact that in the
previous two tenders (2009-12 and 2012-14) also the tendering process was
inordinately delayed on the ground of policy decision for supply of liquor in
PET bottles and extensions were given to existing licensees for supply of
liquor in sachets. Though the Department was well aware that the
manufacturing of PET bottles was a lengthy process and it would take
considerable time, the Department did not take timely action to initiate
tendering process for supply of liquor in PET bottles. Thus, due to delay in
execution of tender for supply of country liquor in PET bottles, the
Department could not achieve its objective to maximize the supply of better
quality of liquor from authorised sources for past six years.

3.4.2.3 Non-transparency in allotment of supply zones

According to condition 3 (vi) (ii) of the NIT, the allotment of zones was to be
made on the basis of preferences of tenderers submitting minimum rates. In
the first stage, one zone each was to be allotted to 17 tenderers qualified in
technical bid.

We scrutinised the condition of NIT and noticed that there was no specific
criteria relating to finalisation of bid in case of identical financial bids. Thus,
allotment of zones to three tenderers, who quoted same rate of X 3.91 for 200
ml pack size and three other tenderers quoting the same rate of X 4.66 for 200
ml pack size, was made in ad-hoc and non-transparent way.

Even though same situation had arisen in previous tender for the period from
December 2012 to March 2014, no steps were taken to provide process for
allotment in case of identical bids.

After this was pointed out, the Department intimated (August 2014) that
allotment of zones among tenderers of identical rates were done in a
prescribed manner. However, the Department did not furnish the criteria
adopted in case of allotment of zones in identical bids.

343 Supply of substandard liquor

According to conditions of licence (Form 27), the country liquor sold should
be of good quality and in accordance with the standard prescribed by the
Commissioner of Excise. The liquor kept for sale in godown shall be analysed
periodically and the licensee is bound to rectify the deficiency found, if any.
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e We scrutinised sample test report in the office of the Chemical Examiner,
Patna for the period 2012-13 and 2013-14 and observed that out of 1,940
samples of country liquor chemically examined, 224 samples were not in
accordance with the standard and in three districts® out of 89 samples, 24
samples contained sediments. With the view to check whether the lots from
where the samples containing sediments were issued to retail shops, we
checked the records in two” excise districts and observed that 3.39 lakh LPL of
country liquor belonging to those lots were issued to BSBCL during the period
2012-13 and 2013-14 for sale to retailers.

After this was pointed out the Department replied (August 2014) that sub
standard liquor was destroyed and action was being taken against the
suppliers. The reply was in contrary to the reply of the concerned SEs who
stated (July 2014) that timely action could not be taken due to delay/non-
receipt of sample test reports.

e We further observed that 17,600 sachets of 400 ml pack size of country
liquor manufactured in December 2012 were substandard and were lying in
the godown of BSBCL, Kishanganj for destruction till date of audit (July
2014).

After this was pointed out, the SE Kishanganj stated (July 2014) that letter was
written (April and November 2013) to headquarters for necessary guidelines
for destruction of 17,600 sachets.

The Government further stated during exit conference (August 2014) that
eight new laboratories had been sanctioned and added that BSBCL would be
directed to introduce methodology for liquor testing at the depot on random
basis.

344 Settlement of licences for retail excise shops

Upto June 2007, the licences for retail vend of excise shops were settled
annually by public auction and thereafter the settlement of licences for retail
excise shops was to be made through lottery system as per the provisions of
the Bihar Excise (Settlement of licences for retail sale of country/spiced
country liquor/foreign liquor/beer and composite liquor shop) Rules, 2007
(effective from 1 July 2007).

As per Rule 7 of the Rules ibid, a sale notification in excise Form-127 shall be
published with the prior approval of the Board of Revenue, ordinarily 15 days
before the date fixed for commencement of settlement, in which general
conditions of settlement shall be mentioned.

3.4.4.1 Improper determination of Minimum Guaranteed Quantity of
liquor for excise shops

Rule 5 of the Bihar Excise (Settlement of licences for retail sale of
country/spiced country liquor/foreign liquor/beer and composite liquor shop)
Rules provides that the licensing Authority shall be competent to determine
the minimum guaranteed quantity (MGQ) of each shop viz. country

3
4

Begusarai, Kishanganj and Supaul.
Kishanganj and Supaul.
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liquor/spiced country liquor, foreign liquor/beer and wine including composite
liquor shop but such MGQ of all the shops of a district shall not be less than
the MGQ determined by the Excise Commissioner for that district. The Excise
Commissioner shall issue a guideline to all the licensing Authority and the
licensing Authority shall be bound by the consideration to follow the guideline
of Excise Commissioner.

Further, Rule 20 (ii) of the Rules ibid stipulates that additional licence fee
shall not be charged for additional lifting up to 15 per cent of the fixed MGQ,
but for lifting more than 15 per cent, the additional licence fee shall be
charged at the rate of 50 per cent of the fixed licence fee.

During test-check of Permit registers and data provided by BSBCL relating to
nine’ districts excise offices, we observed between October 2013 and July
2014 that licensees of 92 out of 922 excise shops had lifted India made foreign
liquor (IMFL)/country/spiced country liquor/beer in excess of their fixed
MGQ during the period from 2010-11 to 2012-13, as detailed in
Annexure-XVI.

This indicated that the licensing Authority had not determined the MGQ of
excise shops in view of actual lifting of previous years although the data
shows the trend of excess lifting during above periods. Also, the Excise
Commissioner did not issue any guideline to the licensing Authorities to fix
MGQ of the excise shops in their districts. Thus, in absence of such guideline
and determination of MGQ of excise shops without considering their potential
not only provides financial benefit to the licensees by exempting 15 per cent
of MGQ and allowing them to pay only 50 per cent licence fee for lifting in
excess of fixed MGQ but also the Government was deprived of revenue of
% 3.04 crore during the year 2012-13 as detailed in Annexure-XVI.

After this was pointed out, the Government accepted the audit contention
during exit conference (August 2014) and agreed to look into the matter.

3.4.4.2 Non-provision of solvency condition

We scrutinised settlement register/file, lottery register and application file for
the year 2012-13 and 2013-14 in all test-checked district excise offices and
observed (between May and July 2014) that condition for submission of
solvency certificate by licensees was not included in the sale notification for
2012-13 and 2013-14, though required under Rule 9 of the Bihar Excise Rules,
2007. As a result, none of the licensees had submitted the aforesaid certificates
before settlement of excise shops. In the office of the SE, East Champaran, we
noticed (June 2014) that first lottery winners of eight groups of excise shops
did not turn up for settlement of shop. Further, in the office of the Assistant
Commissioner of Excise (ACE), Patna, we observed (September 2013) that
settlement of 26 groups of excise shops were cancelled between May 2012 and
July 2013 on the ground of non-deposit of security money and advance licence
fee. Delay in cancellation of licences of excise shops resulted in outstanding
security money and licence fee of ¥ 4.17 crore against the defaulting licensees
as detailed in Annexure-XVII. Further, we observed that demand of X 1.15
crore was raised against 15 defaulting licensees only. Thus, in absence of any

> East Champaran (Motihari), Kishanganj and Supaul (Selected districts) Aurangabad,

Begusarai, Buxar, Kaimur (Bhabhua), Madhubani and Nalanda (Compliance audit).
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mechanism to determine the solvency of the applicants for lottery of excise
shops, non-serious applicants participated in lottery process, who did not turn
up after settlement of excise shops.

After this was pointed out, the Government accepted the audit contention
during exit conference (August 2014) and agreed to look into the matter.

3.44.3 Submission of security deposit by person other than the
licensees of excise shops

Condition 14 (a) of sale notification for 2012-13 and 2013-14 provides that the
settlee® of excise shop shall deposit security money equivalent to one twelfth
portion of annual licence fee immediately after settlement.

We scrutinised the settlement file/register and security deposit register of the
SE, West Champaran for the year 2012-13 and 2013-14 and observed that in
case of 82 groups of excise shops, security deposits were furnished by persons
other than the licensees of excise shop and further analysis revealed that out of
above 82 groups of excise shops, three persons furnished security deposits for
33 groups of excise shops in contravention to the condition of sale
notification.

After this was pointed out, the Government accepted the audit contention
during exit conference (August 2014) and agreed to look into the matter.

3.5 Cases of defalcation of excise revenue

Condition 14 of the sale notification for the years 2009-10 to 2013-14 of
excise shops provides that the monthly installment of licence fee specified
in the licence and determined by the Government shall be deposited by
the licensee in the Government treasury of the district by the 1* day of the
month, which in any event must be deposited by the 20™ day of the
month, failing which the licence shall be cancelled and all deposited
security amount shall be forfeited and the shop shall be settled to the next
applicant.

As per Rule 7 read with Rule 37 of the Bihar Financial Rules Volume-1I, it
is the responsibility of the departmental authority to see that all sums due
to the Government are regularly and promptly assessed, realised and duly
credited in the Government account under proper head without any
delay.

Under provisions of sub para 22 of para 485 of chapter XIV (Appendix-I)
of Excise Laws of Bihar Volume-Il, every excise office will maintain a
Challan Register in Form-106 and every challan for excise payments
presented should be entered in the register after being satisfied of the
correctness of the entries therein. The register will be sent to treasury at
the end of each day for the signature of the Treasurer. The entries of
payments made in other registers should be on production of challan of
payments, be also duly compared with the entries made in the challan
register, and discrepancies reconciled.

¥ Settlee is a person with whom retail excise shop is settled through lottery.
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As per Rule 45 of the Bihar Treasury Code, 2011, it shall be the duty of
head of office in Excise Department to ensure that there is no loss of
Government revenue. If the challan is in order in all respects, the
departmental officer shall enface it with an order to the Bank to receive
the money and to grant a receipt.

3.5.1 During test-check of the Demand, Collection and Balance registers
of the District Excise Office, Munger between February and July 2014, we
observed that licence fee of X 7.77 crore deposited by 16 licensees during
the period April 2012 and February 2014 was not found deposited in the
treasury schedule under head ‘0039 — State Excise’. Thus, the permits
were issued against fake and fictitious payments. As the challan register
was not maintained, the District Excise Officer could not verify the
genuineness of the challans submitted by the licensees with the treasury
records.

After this was pointed out, the Department intimated (August 2014) that
departmental proceeding was under consideration against the head of the
office, FIR was lodged against officers and officials who neglected the
provisions of the Bihar Excise Rules and request has been made to
investigate the matter by Economic Offence Investigation unit and the
clerks, who had issued permits without verification of challans, are under
judicial custody. The challans for the period prior to 2012 were being
verified by the Collector, Munger.

3.5.2 During scrutiny of Demand, Collection and Balance register of the
ACE, Patna for the period 2008-09 to 2009-10, we observed (June 2013)
that licence fee amounting to ¥ 35.99 lakh as shown deposited by six
licensees in the Demand, Collection and Balance register pertaining to the
period October 2008 to February 2010 was not found deposited in
treasury schedule.

After this was pointed out, the ACE, Patna stated (May 2014) that it
appears that the said amount was not deposited in Government Treasury
and necessary action was being taken against all concerned. It was
observed that certificate case under Bihar and Orissa Public Demand
Recovery Act 1914 was instituted against the defaulting licensees.

3.5.3 During test-check of the Demand,Collection and Balance register of
the District Excise Office, Banka in March 2013, we observed that licence
fee of ¥ 2.13 lakh deposited by two’ licensees during the period April 2009
and February 2011 was not found deposited in the treasury schedule
under head ‘0039 — State Excise’. The concerned branch of State Bank of
India also certified (3 July 2013) that the aforesaid sums were not found
deposited into the bank. Thus, the permits were issued against fake and
fictitious payments. As the challan register was not maintained properly
in the office, the District Excise Officer could not verify the genuineness of
the challans submitted by the licensees with the treasury records.

After we pointed (15 March 2013) this out, the SE, Banka stated
(18 March 2013) that at the instance of audit the entire money had since

7 Shri Deepak Kr. Bhagat: Gr. No. 13 (2009-10) and Shri Sarwan Chaudhary: Gr. No.
4 (2010-11).
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been recovered from one licensee® and deposited (18 March 2013) in the
Treasury and in other case report would be sent to audit after
verification.

The Government stated (August 2014) during exit conference that the
system of online payment was being introduced shortly and instructions
had been issued to all district excise offices to ensure non-occurrence of
these issues.

Similar issues were pointed out in paragraph 3.2.3 and 3.8 of Audit
Reports (Revenue Sector) 2011-12 and 2012-13 respectively. In reply to
the paragraph 3.2.3, the Government had stated that the amount was
recovered in Muzaffarpur, FIR was lodged against the defaulting
licensees in Patna and departmental proceeding against the erring
officials had been initiated. The nature of lapses are still persisting which
shows ineffectiveness of the internal control system of the Department to
prevent recurring leakage of revenue.

Non-verification of the amount deposited by licensees from the records of
treasury as well as non-observance of condition of sale notification by the
Excise officers resulted in defalcation of Government Revenue of ¥ 8.15
crore by 24 licensees. Excise Department did not ensure checking areas of
malfunctioning in system and could not take appropriate remedial
measures which showed non-adherence to internal control mechanism.

3.6 Short realisation of licence fee of excise shops after
cancellation

Rule 15 of the Bihar Excise (Settlement of licences for retail sale of
country/spiced country liquor/Foreign liquor/beer and composite liquor shop)
Rules framed under the Bihar Excise Act stipulates that after the acceptance of
settlement through lottery by the licensing Authority, one twelfth portion of
the annual licence fee shall be paid by the settlee as security money and an
equal amount shall be deposited by the settlee as advance licence fee which
will be adjusted in the last month of the excise year.

Further as per Rule 17 (2) of the Rules ibid read with clause 14 of condition of
sale notification of excise shops, one twelfth part of annual licence fee of each
shop shall be deposited by the licensees in the treasury of the district by the
first day of the month, which in any event must be deposited by the 20" of the
concerned month, failing which the license shall be cancelled and all deposited
security money shall be forfeited.

We scrutinised the Settlement files, Demand, Collection and Balance registers
and Security Deposit register in six’ district excise offices and observed
(between January 2013 and January 2014) that the licences of 31 groups of
excise shops were cancelled during the period between December 2010 and
August 2013 due to non-payment of monthly licence fee. Further, we observed
that the shops were cancelled after a delay of one to five months, though it was
required to be cancelled after the 20™ day of the same month of default. Thus,

§ Shri Deepak Kr. Bhagat: Gr. No. 13 (2009-10) : ¥ 1,65,000 vide Challan No. 55
dated 18.3.2013.
Banka, Begusarai, Buxar, East Champaran (Motihari), Nawada and Patna.
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due to delay in cancellation of shops, a sum of ¥ 1.83 crore remained
unrealised till date of audit. No records of any action taken/initiated by the
excise authorities for realisation of I 1.83 crore were found/made available.

After this was pointed out, the Government accepted the audit contention
during exit conference (August 2014) and stated that suitable action would be
taken.

3.7 Undue favour to licensees due to incorrect adjustment of
security money

As per Rule 17 (2) read with Rule 15 given in paragraph 3.6, in case of failure
in deposit of monthly licence fee by 20" day of the month, the licence shall be
cancelled and all deposited security money shall be forfeited.

During scrutiny of settlement files and Demand, Collection and Balance
registers of four'® district excise offices, we observed (between February and
December 2013) that licences of 16 groups of excise shops were cancelled due
to non-payment of monthly licence fee during the period between March 2011
and July 2013. Further, we observed that the outstanding dues were adjusted
from their deposited security money. The adjustment of security money of
% 1.14 crore against outstanding dues was in contravention to the provisions of
the Rules ibid, which stipulates forfeiture of security money in case of
cancellation of excise shops. This led to short realisation of revenue of X 1.14
crore and resulted in undue favour to the licensees.

After this was pointed out, the Government accepted the audit contention
during exit conference (August 2014) and stated that suitable action would be
taken.

3.8 Non-levy of penalty for delayed deposit of licence fee

Condition 14 of the sale notification of excise shops provides that the monthly
installment of licence fee shall be deposited by the licensee in the Government
treasury of the district by the first day of the month, which in any event must
be deposited by the 20" day of the month, failing which the licence shall be
cancelled and all deposited security money shall be forfeited and the shop
shall be settled to the next bidder.

Section 42(b) of the Bihar Excise Act provides that if any duty or fee payable
by the holder thereof be not duly paid the licensing Authority may cancel,
suspend it or impose penalty.

Further, Section 68 of the Act ibid stipulates that excise officer may accept
from any person whose licence, permit or pass is liable to be cancelled,
suspended or imposed penalty on economic offence under clause (a), (b), (d),
(e), (f), (g) and (h) of Section 42, payment of a sum of money minimum of
% one thousand and maximum I one lakh in lieu of such cancellation,
suspension or by way of composition for such offence, as the case may be.

10 Bhagalpur, Munger, Patna and Rohtas (Sasaram).
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During test-check of Demand, Collection and Balance registers in four''
districts excise offices, we observed between June 2013 and February 2014
that 97 licensees of liquor shops had deposited their monthly license fees of
R 9.04 crore for the period between June 2012 and November 2013 with delay
ranging between four and 60 days. However, they were required to deposit
their monthly licence fee latest by the 20™ of each month as per the condition
of sale notification. But the licensing Authorities neither cancelled/suspended
the licence nor imposed penalty on defaulting licensees. Instead they accepted
the amount of licence fee without realising the sums in shape of penalty.
Moreover, encouragement to other licensees to default on payment of fee
cannot be ruled out and thus penalty should have at least been imposed as a
deterrent measure.

After this was pointed out, the Government accepted the audit contention
during exit conference (August 2014) and stated that suitable action would be
taken.

3.9 Internal Audit

There is an internal audit wing called Finance (Audit), which works under the
Finance Department and internal audit of the different offices of the
Government is conducted on the basis of requisitions received from the
Administrative Department. The Chief Controller of Accounts can also select
units for internal audit on availability of audit team. The Finance Department
did not conduct internal audit of the Registration, Excise and Prohibition
(Excise) Department during 2013-14.

i Buxar, Kaimur (Bhabhua), Nalanda and Nawada.
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TAXES ON VEHICLES




4.1 Tax administration

The levy and collection of taxes on vehicles in the State is governed by the
provisions of Motor Vehicles (MV) Act, 1988, Central Motor Vehicles (CMV)
Rules, 1989, Bihar Motor Vehicle Taxation (BMVT) Act, 1994 and BMVT
Rules, 1994. It is administered by the Principal Secretary, Transport
Department at the Government level and by the State Transport Commissioner
(STC) at the apex level of the Department. In performance of his duties, the
STC is assisted by two Joint State Transport Commissioners at the
headquarters. The State is divided into nine' regions and 38 districts which are
controlled by the Secretaries of the Regional Transport Authorities and the
District Transport Officers (DTOs) respectively. They are assisted by Motor
Vehicle Inspectors (MVIs) in discharging their duties.

4.2 Results of audit

In the course of audit of records of 35 units out of 49 auditable units relating to
taxes on vehicles during the year 2013-14, we found non/short levy, non/short
realisation of revenue and other irregularities involving ¥ 19.90 crore in
252 cases which fall under the following categories as detailed in Table 4.1.

Table- 4.1
R in crore)
SI. No. Categories No. of cases Amount
Non-realisation of motor vehicle taxes 32 5.97
2. Non-renewal of trade certificate 21 4.82
Non/short levy of one time tax from tractors 41 2.63
and trailers
Delivery without temporary registration 6 1.90
Non/short levy of one time tax from three 23 1.32
wheelers
Non/short realisation of trade tax 19 0.41
Other cases 110 2.85
Total 252 19.90

During the period 2013-14, the Department accepted non/short levy, non/short
realisation and other deficiencies of ¥ 5.63 crore in 53 cases, of which 12
cases involving X 28.23 lakh were pointed out during the course of the year
and the rest in earlier years.

A few illustrative cases involving tax effect of ¥ 16.28 crore are mentioned in
the following paragraphs.

Bhagalpur, Darbhanga, Gaya, Katihar, Madhubani, Muzaffarpur, Patna,
Purnea and Vaishali.
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4.3  Non-compliance of the provisions of the Acts/Rules

Our scrutiny of the records of the offices of the District Transport Offices
revealed several cases of non-compliance of the provisions of the Act/Rules
and departmental orders as mentioned in the following paragraphs. These
cases are illustrative and are based on test-checks carried out by us. Such
omissions on the part of the departmental officers are pointed out by us each
year, but not only do the irregularities persist; these remain undetected till an
audit is conducted. There is need for the Government to improve the internal
control system and internal audit.

4.4 Non-realisation of motor vehicle taxes

Under Section 5 and 9 of the Bihar Motor Vehicles Taxation (BMVT) Act,
1994, motor vehicles tax is to be paid to the taxing officer in whose
jurisdiction the vehicle is registered. The vehicle owner can pay the tax to the
new taxing officer in case of change of residence/business, subject to the
production of No Objection Certificate (NOC) from the previous taxing
officer. Further, the taxing officer may exempt the vehicle owner from
payment of tax, if he is satisfied that the prescribed conditions have been
fulfilled by the vehicle owner. The District Transport Officers (DTOs) are
required to issue notices of demand to ensure timely realisation of tax.

Further under Section 23 of the Act ibid read with Rule 4 (2) of the BMVT
Rules, 1994, non-payment of tax beyond 90 days attracts penalty at the rate of
200 per cent of the tax due. Under Section 22 of the BMVT Act, if the tax or
penalty or both has not been paid in accordance with the provisions of the Act,
an officer not below the rank of Inspector of Motor Vehicles or any other
officer specially authorised by the State Transport Commissioner, may seize
the motor vehicles and detain it till the payment of tax.

We observed that the Government/Department did not install a mechanism for
periodic review of the taxation registers/tax clearance table of VAHAN
database by the DTOs and also did not prescribe a time frame within which
notices of demand are to be issued to the defaulting vehicle owners.

We scrutinised the taxation register and the VAHAN database of 30 District
Transport Offices for the period 2012-13 and found (between May 2013 and
January 2014) in 28 District Transport offices” that out of 8,571 transport
vehicles test-checked (total number of registered transport vehicles: 1,74,348),
the owners of 1,608 vehicles did not pay tax of ¥ 2.09 crore pertaining to the
period between April 2008 and March 2014 within the due dates and the
concerned DTOs neither seized the defaulting vehicles nor issued notices of
demand for realisation of the dues from the defaulting vehicle owners. In none
of the cases, change of addresses of the owners or surrender of documents for
securing exemption from payment of tax was found on record. This resulted
in non-realisation of tax of ¥ 5.84 crore including penalty of I 3.75 crore.

2 Araria, Aurangabad, Banka, Begusarai,, Bhagalpur, Bhojpur, Darbangha, East

Champaran (Motihari), Gaya, Gopalganj, Jamui, Jehanabad, Katihar, Kishanganj,
Lakhisarai, Muzaffarpur, Nalanda, Nawada, Patna, Purnea, Rohtas, Samastipur,
Saran (Chapra), Sitamarhi, Siwan, Supaul, Vaishali (Hajipur) and West Champaran
(Bettiah).
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This shows the slackness of the DTOs towards the implementation of VAHAN
database as well as weak monitoring mechanism by higher authorities, though
we have pointed this out repeatedly in the previous years.

After this was pointed out between May 2013 and January 2014, the
Government furnished (July 2014) reply in respect of four District Transport
Offices’ and stated that notices of demand had been issued against 136 vehicle
owners for ¥ 35.72 lakh in three District Transport Offices (Bhagalpur,
Jehanabad and Sitamarhi), a sum of I 8.88 lakh had been realised from 15
vehicle owners in three District Transport Offices (Bhagalpur, Darbhanga and
Sitamarhi) and revenue recovery certificate cases were instituted against nine
vehicle owners for X 4.75 lakh in District Transport Office, Darbhanga. The
Government did not furnish reply in respect of remaining District Transport
Offices.

4.5 Short realisation of Trade Certificate Fees

Section 39 of the Motor Vehicle (MV) Act, 1988 provides that no person shall
drive any motor vehicle in any public place unless the vehicle is registered.
Further, Rule 33 of the Central Motor Vehicles (CMV) Rules, 1989 provides
that for the purpose of the proviso to Section 39, a motor vehicle in the
possession of a dealer shall be exempted from the necessity of registration
subject to the condition that he obtains a trade certificate from the Registering
Authority having jurisdiction in the area in which the dealer has his place of
business. Under Rule 34, an application for the grant or renewal of a trade
certificate shall be made in Form 16 and shall be accompanied by the
appropriate fee (Motor Cycle/Invalid carriage: Fifty rupees for each vehicle;
Others: two hundred rupees for each vehicle) as specified in Rule 81.

Further, under Rule 37, a trade certificate shall be in force for a period of 12
months from the date of issue or renewal therecof and shall be effective
throughout India for the purposes specified under Rule 41 of the Rules ibid.

We scrutinised the trade tax registers and files of 30 District Transport offices
for the period 2012-13 and found (between August 2013 and January 2014) in
12 District Transport Offices” that 1,185 trade certificates were granted to test-
checked 93 dealers of vehicles (out of 517 dealers) during the period between
January 2009 and November 2013, though, these dealers had received
5,28,538 vehicles during the period as evident from the declarations filed by
dealers in Form B2. Though the information regarding number of vehicles in
their possession was available to the Registering Authority, they did not
initiate action to raise demand for trade certificate fees against the defaulter
dealers for the remaining 5,27,353 vehicles under their possession as required
under Rules ibid. Hence, due to this omission there was short realisation of
% 4.90 crore in the shape of trade certificate fee.

The matter was reported to the Government/Department between December
2013 and May 2014; we are yet to receive their reply (August 2014).

Bhagalpur, Darbhanga, Jehanabad and Sitamarhi.
Aurangabad, Begusarai, Bhojpur, East Champaran (Motihari), Gaya, Katihar,
Kishanganj, Muzaffarpur, Patna, Rohtas (Sasaram), Saran (Chapra) and Siwan.
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4.6  Short realisation of one time tax and penalty from goods
carriage vehicles

Under the provision of serial no. 2 of Part—C of Schedule-I of the BMVT Act,
1994 as amended by Finance Act, 2011 (effective from 1 April 2011), One
Time Tax (OTT) of X 7700 for goods carriage vehicles excluding trailers up to
1000 kgs registered laden weight capacity and ¥ 5500 per ton or part thereof
exceeding 1000 kgs but not exceeding 3000 kgs of registered laden weight
capacity shall be levied at the time of registration for a period of ten years
from the date of first registration of such vehicles and in cases of vehicles
already registered, the one time tax payable shall be calculated after deducting
the tax amount already paid.

Further, in case of delay of payment exceeding 15 days, penalty ranging
between 25 per cent and 200 per cent of the tax due is leviable under Section
23 of the Act ibid read with Rule 4(2) of BMVT Rules, 1994.

We scrutinised the taxation registers/Tax Clearance Table of the VAHAN
database of 30 District Transport Offices for the period 2012-13 and found
(between June and December 2013) in 19 District Transport Offices’, that out
of 3,083 test-checked goods carriage vehicles, the owners of 740 vehicles,
which were registered between March 2005 and October 2012, did not pay
one time tax as per the provisions of the Bihar Finance Act, 2011 or paid short
one time tax. The DTOs did not ensure compliance with the provisions of the
Act ibid and did not realise the OTT of X 2.12 crore including penalty of
% 1.47 crore.

After this was pointed out between June 2013 and December 2013, the
Government stated in July 2014 that notices of demand had been issued
against 43 vehicle owners for X 15.79 lakh in two District Transport Offices
(Bhagalpur and Jehanabad) and a sum of ¥ 1.94 lakh had been realised from
six vehicle owners in District Transport Office, Bhagalpur. The Government
did not furnish reply in respect of remaining DTOs.

4.7 One time tax from three wheelers

Under Section 5 and 7 of BMVT Act, 1994 as amended by Bihar Finance Act,
8 of 2010 (effective from 9 April 2010), a one time tax (OTT) of X 7,500 and
% 5,000 for seven and four seated three wheelers vehicles (excluding driver)
respectively shall be levied on all three wheelers up to one year of age at the
time of registration for a period of ten years from the date of first registration
in the State. The OTT payable by three wheelers already registered shall be
calculated after deducting the tax amount already paid and no OTT shall be
payable if the vehicle has already paid tax of more than ¥ 7,500 and X 5,000,
as the case may be. Further, as per BF Act, 2013 (effective from 1 April 2013)
(a) Three wheeler with seating capacity not more than 4 persons (excluding
driver) - a one time tax of X 9,000 shall be levied for 15 years for new
registered vehicle, or a one time tax of X 6,000 on all three wheelers up to one

Aurangabad, Begusarai, Bhagalpur, East Champaran (Motihari), Gaya, Gopalganj,
Jamui, Jehanabad, Muzaffarpur, Nalanda, Nawada, Rohtas (Sasaram), Samastipur,
Saran (Chapra), Sitamarhi, Siwan, Supaul, Vaishali (Hajipur) and West Champaran
(Bettiah).
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year of age at the time of registration for a period of ten years from the date of
first registration in the State. (b) Three wheelers with seating capacity up to
7 persons (excluding driver) - a one time tax of ¥ 13,500 shall be levied for
15 years from new registered vehicles, or a one time tax of ¥ 9,000 on all
three wheelers up to one year of age at the time of registration for a period of
ten years from the date of first registration in the State.

Under Section 23 of the Act ibid read with Rule 4(2) of the BMVT Rules,
1994 non-payment of tax beyond 90 days attracts penalty at the rate of
200 per cent of the tax due.

4.7.1 Short realisation of one time tax and penalty from three wheelers

We scrutinised the taxation registers/Tax Clearance Table of the VAHAN
database of 30 District Transport offices for the period 2012-13 and found
(between June and December 2013) in 13 District Transport offices®, that out
of 2,859 test-checked three-wheelers (total number of registered three
wheelers: 39,600), the owners of 584 vehicles, which were registered between
May 2007 and October 2013, did not pay one time tax as per the provisions of
the Bihar Finance Acts of 2010 and 2013. The DTOs did not ensure
compliance of provisions of the Act ibid which resulted in short realisation of
the OTT of X 1.05 crore including leviable penalty of X 76.31 lakh.

After this was pointed out between June 2013 and December 2013 the
Government stated in July 2014 that notices of demand had been issued
against 30 vehicle owners for ¥ 4.52 lakh and a sum of ¥ 14,280 had been
realised from one vehicle owner in District Transport Office, Jehanabad. The
Government did not furnish reply in respect of remaining DTOs.

4.7.2 Incorrect mapping of business rules

During scrutiny of tax clearance table of VAHAN database of the office of the
District Transport Officer (DTO), Muzaffarpur in respect of three wheelers,
we observed (December 2013) that 578 three wheelers were registered
between January 2010 and June 2010. Out of which owners of 130 three
wheelers paid one time tax during September 2010 to November 2010 and the
DTO granted the validity of the registration for the periods ranging between
15 years 3 months and 15 years 9 months from the date of registration instead
of 10 years as provided under aforesaid Bihar Finance Act, 8 of 2010. This
occurred due to incorrect mapping of business rules in VAHAN database. The
irregularity in mapping of business rules was subsequently corrected by the
Department. But the Department did not take any action to correct the validity
of registration period in above cases.

After this was pointed out, DTO Muzaffarpur stated in December 2013 that
notice would be issued. We await further reply (August 2014).

The matter was reported to the Government/Department between April and
May 2014; we are yet to receive their reply (August 2014).

Begusarai, East Champaran (Motihari), Jamui, Jehanabad, Katihar, Kishanganj,
Muzaffarpur, Nalanda, Nawada, Samastipur, Saran (Chapra), Supaul and Vaishali
(Hajipur).
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4.8  Short realisation of one time tax and penalty from trailers

Under Section 5 and 7 of BMVT Act, 1994 as amended by Bihar Finance Act,
8 of 2010 (effective from 09 April 2010), a one time tax (OTT) of X 4,000
shall be payable by all trailers upto 3,000 Kgs registered laden weight and
% 6,000 shall be payable by all trailers more than 3,000 Kgs registered laden
weight used or kept for use for other than agricultural purpose. The OTT
payable by trailers already registered shall be calculated after deducting the
tax amount already paid. Further, as per Bihar Finance Act, 2013 (Bihar Act 3,
2013 effective from 1 April 2013) one time tax for the life time at the rate of
% 10,000 shall be levied on the registration of trailers of all laden capacity.

Under Section 23 of the Act ibid read with Rule 4(2) of the BMVT Rules,
1994 non-payment of tax within due date attracts penalty ranging between 25
and 200 per cent of the tax due.

We scrutinised the taxation register/Tax Clearance Table of the VAHAN
database of 30 District Transport offices, for the period 2012-13 and found
(between May and December 2013) in 12 District Transport offices’ that out
of 2,777 test-checked trailers (total number of registered trailers: 33,705), the
owners of 575 trailers, which were registered between November 2006 and
April 2013, did not pay one time tax as per provisions of the Bihar Finance
Acts of 2010 and 2013. The DTOs did not ensure compliance with the
provisions of Act ibid. This resulted in short realisation of the OTT of X 82.39
lakh including the leviable penalty of X 60.44 lakh.

After this was pointed out, DTO Jamui stated in June 2013 that amount of
penalty would be realised as per direction, DTO Katihar stated in August 2013
that direction from the Headquarter was required in the case and DTO Nalanda
stated in July 2013 that action would be taken as per rule while remaining
DTOs stated (between May and December 2013) that notices of demand
would be issued. We await further replies (August 2014).

The matter was reported to the Government/Department between September
2013 and May 2014; we are yet to receive their reply (August 2014).

4.9 Non/short realisation of one time tax and penalty from
tractors

Under Section 7 (8) of BMVT Act, 1994 as amended by Bihar Finance Act,
2010 (effective from 9 April 2010) one-time tax (OTT) for the life time of the
vehicle shall be levied on tractors used or kept for use for other than
agricultural purpose at the rate of one per cent of the cost of the vehicle
excluding Value Added Tax (VAT), provided one-time tax payable by tractors
already registered shall be calculated after deducting the tax amount already
paid. Previously the tax on tractor was X 100 per annum. Further, as per Bihar
Finance Act, 2013 (Bihar Act 3, 2013 effective from 1 April 2013), OTT for
the lifetime of the vehicle shall be levied on tractors used or kept for use for
other than agricultural purpose at the rate of two per cent of the cost of the
vehicle excluding VAT.

Begusarai, East Champaran (Motihari), Jamui, Katihar, Kishanganj, Lakhisarai,
Nalanda, Nawada, Samastipur, Sheikhpura, Supaul and Vaishali (Hajipur).
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Further, under Section 23 of the Act ibid read with Rule 4(2) of the BMVT
Rules, 1994, non-payment of tax within due date attracts penalty ranging
between 25 and 200 per cent of the tax due.

We scrutinised the Tax Clearance Table of the VAHAN database/Taxation
registers of 30 District Transport Offices, for the period 2012-13 and found
between May and December 2013 in nine District Transport Offices®, that out
of 3,994 test-checked tractors (total number of registered tractors: 64931) the
owners of 850 tractors, which were registered between November 2009 and
April 2013, did not pay the one time tax as per the provisions of the Bihar
Finance Act, 2010. The District Transport Officers (DTOs) did not raise
notices of demand for the tax due against the defaulter vehicle owners, which
resulted into non/short realisation of OTT of ¥ 78.64 lakh including leviable
penalty of ¥ 61.18 lakh.

After this was pointed out, DTO Jamui stated in June 2013 that amount of
penalty would be realised, DTO Patna stated in December 2013 that necessary
action would be taken and DTO Katihar stated in August 2013 that direction
from the Headquarter was required in the case while remaining DTOs stated
(between June and December 2013) that notices of demand would be issued.
We await further replies (August 2014).

The matter was reported to the Government/Department between September
2013 and May 2014; we are yet to receive their reply (August 2014).

4.10 Irregular issue of tax token

Under the provision of Section 11 and 12 of the BMVT Act and Rules made
thereunder, the taxing officer shall grant a receipt and a tax token in prescribed
form to every person who pays prescribed tax for the vehicle. Further, the
taxing officer shall not accept the tax or penalty, if any, in respect of motor
vehicle for the current period unless the arrears of taxes and penalty due have
been fully paid. Before issue of tax receipt and tax token, the taxing officer is
to satisfy himself that the amount tendered in the payment of tax is equal to
the tax payable at the specified rate.

Further, under Section 23 of the Act ibid read with Rule 4(2) of the BMVT Rules,
1994, non-payment of tax beyond 90 days attracts penalty at the rate of 200
per cent of the tax due.

During cross verification of taxation register with tax clearance table of
VAHAN database in three District Transport Ofﬁcesg, we observed between
November and December 2013 that the tax authorities issued tax tokens to
79 transport vehicles through database without ensuring realisation of the
arrear tax pertaining to the period between April 2008 and September 2013.

East Champaran (Motihari), Gaya, Jamui, Katihar, Lakhisarai, Nawada, Patna, Rohtas
(Sasaram) and Sheikhpura.
Bhojpur (Ara), East Champaran (Motihari) and Rohtas.
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However, the DTOs were required to verify the earlier tax payment in these
cases from taxation register before issuing tax token from database. Issue of
tax token without realising outstanding taxes was in contravention of the
provision of the Act ibid, which resulted in non realisation of I 34.09 lakh
including penalty of X 22.73 lakh as mentioned in Table 4.2.

)

Table - 4.2
(Amount in ¥
Sl DTO No. of Period for which | Duration for Tax due Penalty Total
No. vehicles to tax was in arrear which tax
which tax was not paid
token was
issued
irregularly
1 Bhojpur 22 between August | One to 36 1,46,581 2,93,162 4,39,743
(Ara) 2010 and | months
September 2013
2 East 26 between August | Three to 45 6,16,756 12,33,512 | 18,50,268
Champaran 2010 and July | months
(Motihari) 2013
3 Rohtas 31 between April | Three to 57 3,73,020 7,46,040 | 11,19,060
2008 and June | months
2013
Total 79 11,36,357 | 22,72,714 | 34,09,071

After this was pointed out, DTO Rohtas stated (in December 2013) that
notices of demand would be issued, DTO East Champaran stated (in
December 2013) that matter would be examined and DTO Bhojpur stated (in
December 2013) that manual collection of tax was stopped but did not explain
the reason for not realising arrear tax before issue of tax token. Further
development in the case is awaited (August 2014).

The matter was reported to the Government/Department between April and
May 2014; we are yet to receive their reply (August 2014).

4.11 Non/short realisation of trade tax from the dealers of motor
vehicles

Under Section 6 of the BMVT Act, 1994 and the Rules framed thereunder, tax
at an annual rate as prescribed shall be paid by a manufacturer or a dealer in
respect of motor vehicles which are in his possession in course of his business
as a manufacturer/dealer.

Non-payment of tax within the due date attracts penalty ranging between 25
and 200 per cent of the tax due as provided under Section 23 of the Act ibid
read with Rule 4(2) of the BMVT Rules. Further, the STC in September 2007
instructed all DTOs to initiate legal action for realisation of tax and renewal of
trade certificate.

We scrutinised the declaration furnished by the manufacturers/dealers in
respect of motor vehicles under their possession and the registration registers
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of 30 District Transport Offices for the period 2012-13 and found (between
July and November 2013) in seven District Transport Offices'’, that in case of
19 dealers of motor vehicles, trade tax at the prescribed rate was either not
deposited or deposited short in respect of 34,441 vehicles (25,753 two
wheelers and 8,688 three/four wheelers) possessed by them between the
period from April 2007 and October 2013. The DTOs did not examine the
correctness of payment of trade tax as per the declaration submitted by the
dealers. This resulted in non/short realisation of trade tax of ¥ 24.64 lakh
including leviable penalty.

After this was pointed out, concerned DTOs stated between July and
November 2013 that notices of demand would be issued. We await further
replies (August 2014).

The matter was reported to the Government/Department between December
2013 and May 2014; we are yet to receive their reply (August 2014).

4.12 Non-renewal of driving licences in Form -7

As per Rule 16 of CMV Rules 1989, where the licensing authority has the
necessary apparatus for issue of laminated/Smart card type driving licences
(DLs) the same shall be issued in Form-7. Further as per Rule 16(3) ibid, on
and from the date of commencement of this sub-rule (31 May 2002), every
driving licence issued or renewed by the licensing authority shall be in Form-
7''. The State Transport Commissioner (STC) also instructed (February 2009)
to issue DLs in smart card.

During test-check of the statements furnished by the District Transport
Officers in respect of renewal of non-professional Driving Licenses (DLs) and
data of SARATHI'? software in three District Transport Offices'”, we observed
between June and September 2013 that out of 5,560 non-professional DLs
renewed between April 2011 and March 2013, 5309 DLs were renewed
manually in Form 6'* though the necessary apparatus for renewing licences in
Form 7 was available in all District Transport Offices. Thus, non-adherence of
the provisions of the Rules ibid defeated the purpose to have a National
Register of DLs and to provide valuable data for the Centre and State security
agencies and also resulted in loss of X 8.89 lakh to the exchequer as mentioned
in Table 4.3.

Begusarai, Gaya, Kishanganj, Muzaffarpur, Patna, Sitamarhi and Siwan.

Form-7: Laminated/smart card type Driving Licence for driving motor vehicles.

An application developed for issue of various licences.

Banka, Kishanganj and Nalanda.

Form-6: Driving Licence printed in book form (8x6 c¢cm.) for driving motor vehicles.
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Table - 4.3
(Amount in )
SL. Name of Period Total no. of | No.of DL | No.of DL | Amount to Less amount Loss
No. DTOs non- renewed in | renewed be realised | payable by the
professional Smart manually | at the rate DTOs to the
D L renewed Card of agency for cost
(Form-7) %200 per of smart card at
DL the rate of
33250 per DL
1. | Banka April 2011 to 1,514 52 1,462 2,92,400 47,515 2,44.885
March 2013
2. | Kishanganj | April 2011 to 1,530 129 1,401 2,80,200 45,533 2,34,667
March 2013
3. | Nalanda April 2011 to 2,516 70 2,446 4,89,200 79,495 4,09,705
March 2013
Total 5,560 251 5,309 10,61,800 1,72,543 8,89,257

The matter was reported to the Government/Department between October
2013 and May 2014; we are yet to receive their reply (August 2014).

4.13 Loss of revenue due to delivery of vehicles without temporary
registration

As per Rule 42 of CMV Rules, 1989, no holder of a trade certificate shall
deliver a motor vehicle to a purchaser without registration, whether temporary
or permanent. Further, Section 43 of the MV Act, 1988 provides that
notwithstanding anything contained in Section 40, the owner of a motor
vehicle may apply to any registering authority or other prescribed authority to
have the vehicle temporary registered in the prescribed manner and for the
issue in the prescribed manner of a temporary certificate of registration and a
temporary registration mark. The Department vide office order no. 3415 dated
28 July 2009 also made it clear that in accordance with the provision of
Section 43 of the MV Act, 1988 the registering authorities shall provide the
blocks of the temporary registration numbers to the dealer agencies on their
requisition.

We scrutinised owner table of VAHAN database and Registration Registers of
30 District Transport Offices for the period 2012-13 and found (between June
and December 2013) in six District Transport Offices' that the holders of
trade certificates delivered 8,947 vehicles (Light Motor Vehicles: 509 and two
wheelers: 8,438) to purchasers without allocating temporary registration mark
during the period between April 2011 and May 2013. The registering
authorities (DTOs) permanently registered the vehicles which were delivered
to the purchasers without temporary registration in contravention of the
aforesaid provision of the Act/Rules and departmental order. In these cases the
vehicles were registered by the DTO after delays upto 2,191 days from the date
of delivery. This resulted in loss of ¥ 8.31 lakh.

Similar issue was pointed out in paragraph 4.16 of Audit Report (Revenue
Sector) 2012-13. The nature of lapses/irregularities is still persisting which

1 Aurangabad, Bhojpur (Ara), Nalanda, Nawadah, Rohtas and Sheikhpura.
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shows ineffectiveness of the internal control system of the department to
prevent recurring leakage of revenue.

The matter was reported to the Government/Department between October
2013 and May 2014; we are yet to receive their reply (August 2014).

4.14 Internal Audit

There is an internal audit wing called Finance (Audit) which works under the
Finance Department and internal audit of the different offices of the
Government is conducted on the basis of requisitions received from the
Administrative Department. The Chief Controller of Accounts can also select
units for internal audit on availability of audit team. The Finance Department
did not conduct internal audit of the Transport Department during 2013-14.
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5.1 Tax administration

The levy and collection of Land Revenue is governed under the Acts and
Rules'and administered by the Revenue and Land Reforms Department in the
State. At the apex level the Principal Secretary-cum-Commissioner is the
administrative head and assisted by Divisional Commissioners, Collectors,
Additional Collectors, Deputy Collectors and Circle Officers in the field. The
circle offices are the primary units which are responsible for levy and
collection of land revenue.

The levy and collection of Stamps and Registration Fees in the State is
governed by the provisions of the Indian Stamp Act, 1899; the Registration
Act, 1908; the Bihar Stamp Rules, 1991 and the Bihar Stamp (Prevention of
Under-valuation of Instruments) Rules, 1995. It is administered by the
Registration, Excise and Prohibition (Registration) Department headed by the
Inspector General, Registration (IGR). The Department functions under the
administrative control of the Secretary of the Registration Department who is
the chief revenue controlling authority. The IGR is assisted by an Additional
Secretary, two Deputy Inspectors General (DIGs) and four Assistant
Inspectors General (AIGs) at the Headquarters level. Further, there are nine
Assistant Inspectors General at the divisional level. Thirty eight District
Registrars (DRs), 38 District Sub Registrars (DSRs), 83 Sub Registrars (SRs)
and 26 Joint Sub Registrars (JSRs) at the districts/primary units are
responsible for levy and collection of stamp duty and registration fees.

5.2 Results of audit

During the year 2013-14, audit of records of 101 units out of 612 auditable
units relating to Land Revenue and 38 units out of 140 auditable units relating
to Stamps and Registration Fees revealed non/short realisation of revenue and
other irregularities involving ¥ 51.81 crore in 1,018 cases which fall under the
following categories as mentioned in Table 5.1.
Table- 5.1
R in crore)

SI. No. Categories No. of | Amount
cases

A: Land Revenue

1. Non/short realisation of Stamp Duty & 23 0.33
Registration Fees on executed deeds of Sairat

2. Non-levy of revenue due to non-execution of 8 0.06
fresh lease under Khas Mahal Policy, 2011

3. Others 841 40.14

Total 872 40.53

! The Bihar Tenancy Act, 1908; Bihar Public Land Encroachment Act, 1956; Bihar
Government Estate (Khas Mahal) Manual, 1953.
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B: Stamps and Registration Fees

1. Blocking of Government revenue due to non- 32 4.98
disposal of referred cases

2. Non-levy of Stamp duty and Registration Fees 7 2.07
on leased documents

3. Non-realisation of Government revenue from 16 1.25
finalised referred cases

4. Misclassification of category of land 1 0.03
Others 90 2.95

Total 146 11.28

Grand total 1,018 51.81

(A)  During the year 2013-14, the Revenue and Land Reforms Department
accepted underassessment and other deficiencies ezc. involving X 1.33 crore in
53 cases, out of which 16 cases involving ¥ 48.57 lakh were pointed out
during the course of the year and the rest during the earlier years.

(B)  During the year 2013-14, the Registration, Excise and Prohibition
(Registration) Department accepted underassessment and other deficiencies
etc. involving ¥ 2.91crore in 16 cases which were pointed out during the
earlier years. An amount of ¥ 0.18 lakh was recovered in one case which was
audited in 2012-13.

A few illustrative cases involving tax effect of ¥ 1.23 crore are mentioned in
the following paragraphs.

5.3  Non-compliance of the provisions of the Acts/Rules

Our scrutiny of the records of the offices of the Assistant/Deputy collectors,
Land Revenue and District Registrars/Sub Registrars revealed several cases
of non-compliance of the provisions of the Acts/Rules and departmental orders
as mentioned in the following paragraphs. These cases are illustrative and are
based on test-checks carried out by us. Such omissions on the part of the
departmental officers are pointed out by us each year, but not only do the
irregularities persist; these remain undetected till an audit is conducted. There
is need for the Government to improve the internal control system and internal
audit.
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A: LAND REVENUE

5.4 Non/short realisation of Stamp duty and Registration fees on
settlement of Sairat

As per the Notices inviting for settlement of Sairat’, the executed deeds shall
be registered and Stamp duty at the rate of three per cent and Registration fee
at the rate of four per cent (five percent with effect from 15 February 2013) on
the value of settlement of Sairar shall be levied and collected accordingly from
the settlees. Further as per the condition of the Notices inviting for settlement,
the agreement should be registered before issue of Parvana to the highest
bidder at his own cost.

During scrutiny of Sairat register and related files in three Circle Offices® and
Office of Additional Collector, Kishanganj for the year 2010-11 to 2013-14,
we found between August 2013 and February 2014 that the Sairat were settled
for the years 2010-11 to 2013-14 at ¥2.27 crore. But no agreement was
entered into between the settlee and the concerned circle officer in pursuance
of the settlement of sairat. Thus, failure of the concerned authority to execute
the agreement and to get it registered before issue of parvana to the bidder as
provided in the Notices inviting for settlement resulted in non/short realisation
of Government revenue of ¥ 11.13 lakh in shape of Stamp duty and
Registration fees.

After we pointed this out, the concerned Authority, accepted the facts and
stated between August 2013 and March 2014 that action would be taken to
realise the Government revenue.

B: STAMPS AND REGISTRATION FEES

5.5 Blocking of Government revenue due to non-disposal of
referred cases

Under Section 47(A) of Indian Stamp (IS) Act, 1899, where the registering
authority has reason to believe that the market value of the property has not
been rightly set forth in the instrument, he may refer the same to the Collector
for determining its market value. Further, the Commissioner-cum-Secretary
and Inspector General of Registration Department, Government of Bihar
instructed (May 2006) all Collectors to transfer the cases referred under
Section 47(A) to the Inspector of Registration Offices (IRO), now renamed as
Assistant Inspector General of Registration (AIG), concerned for speedy
disposal within 90 days.

During scrutiny of the register of referred cases and information made
available by four registering authorities * (District Sub Registrars/Sub
Registrars) between October 2013 and February 2014, we observed that 238
cases were referred to the IRO/AIG, Patna for determination of market value
of property under Section 47(A) of the Act ibid during the period between

2 Sairat means the income derived by leasing out fisheries, hats, Melas, Toddy Mahals

and ferry rights etc.

Daudnagar (Aurangabad), Kadwa (Katihar) and Patepur (Vaishali).

4 District Sub Registrar (DSR): Jamui, Sheohar and Sitamarhi; Sub Registrar (SR):
Parihar (Sitamarhi).

3
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August 2008 and May 2013 for the years 2008-09 to 2013-14. Out of which
170 cases were disposed off and remaining 68 cases, where valuation of
property was determined by the DSR as ¥ 6.36 crore against the valuation
mentioned in the instruments of I 1.88 crore, were still pending for disposal.
Thus there was blocking of Government revenue of X 29.19 lakh in shape of
stamp duty.

After this was pointed out, the Department replied (August 2014) that the
concerned AIG had been instructed to expeditiously dispose of the referred
cases and would be monitored in monthly review meeting at the Secretary
level.

5.6 Non-realisation of Government revenue from finalised
referred cases

Section 48 of the IS Act provides that all duties, penalties and other sums
required to be paid under the Act may be recovered by the Collector by
distress and sale of the movable property of the person from whom the same
are due, or by any other process for the time being in force for recovery of
arrears of land revenue.

Further, as per instruction issued (January 2007) by the Secretary-cum-
Inspector General of Registration to the Collector—cum-District
Registrar/IRO/DSR, if the parties do not pay the stamp duty in finalised
referred cases, a notice may be served and after 30 days cases would be
instituted under Public Demand Recovery Act, 1914 (PDR Act) after
publishing their names in local newspaper for the realisation of stamp duty and
registration fees.

During scrutiny of the register of referred cases and information made
available by two registering authorities (District Sub Registrars, Patna and
Siwan) between October 2013 and February 2014, we observed that 73 cases
referred to the IRO for determination of market value of property under
Section 47(A) were finalised between the period October 2011 and September
2013 and a sum of ¥ 51.28 lakh was to be realised as deficit stamp duty. We
further observed that in 24 cases notices of demand were issued between May
2012 and December 2013 but no further action was initiated to realise the dues
as per aforesaid provision. This omission resulted in non-initiation of
Revenue Recovery Certificate Cases under the PDR Act and non-realisation of
Government dues of ¥ 51.28 lakh’ in shape of stamp duty.

Calculation:
(Amount in )
SL DSR Period No. of cases Period in which cases were disposed off Amount of deficit
No. disposed Stamp Duty
involved

1 Patna 2011-12 4 Between December 2012 and August 2013 10,34,550
2012-13 41 Between January 2013 and September 2013 15,96,530
2 Siwan 2010 3 December 2012 36,060
2011 9 Between October 2011 and December 2012 3,40,490
2012 16 Between October 2012 and January 2013 21,20,120
Total 73 51,27,750
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After this was pointed out, the Department replied (August 2014) that
Revenue Recovery Certificate Cases had been instituted under PDR Act in
many cases.

5.7 Non-levy of Stamp duty on lease agreements entered into
between the Mobile companies and land owners

Under Section 73 of Indian Stamp Act, 1899, every public officer having in
his custody any registers, books, records, papers, documents or proceedings,
the inspection whereof may tend to secure any duty, or to prove or lead to the
discovery of any fraud or omission in relation to any duty, shall at all
reasonable times permit any person authorised in writing by the Collector to
inspect for such purpose the registers, books, papers, documents and
proceedings.

The Secretary, Registration, Excise and Prohibition (Registration) Department
instructed (September 2012) all the Collectors-cum-District Registrars to
nominate inspecting officers to verify the payment of stamp duty on the
agreements for installing mobile towers. Further, AIG reminded (December
2012) to nominate all the District Sub Registrars and Sub Registrars as
inspecting officers.

During scrutiny of records of four Districts Registrars6 and information made
available by the Executive Officer of concerned Nagar Nigam/Parishad, we
found between January and March 2014 that 115 agreements were entered into
between mobile companies and land owners during March 2004 to March
2013 for erection of mobile towers for the lease period of nine to 21 years.
These agreements came under the category of lease documents as the lease
period was more than one year which attracts stamp duty. But we observed
that in none of the case stamp duty was levied in spite of the instruction of the
Secretary of the Department to nominate the inspecting officer under the Act
ibid to realise the Government revenue. This resulted in non-levy of stamp
duty of T 18.34 lakh’.

After this was pointed out, the Department replied (August 2014) that Stamp
duty was realisable only when the instrument has been presented to the Public
Officer and in the instant case these were not presented to the concerned
Registration offices. The reply is not in consonance with the instruction of the
Secretary (September 2012) to verify the payment of stamp duty on the
agreements for installing mobile towers.

5.8  Misclassification of category of land

Under Section 47(A) (1) of the IS Act, 1899, where the registering authority
has reason to believe that the market value of the property has not been rightly
set-forth in the instrument, he may refer the same to the Collector for
determining its market value and the collector shall after holding an enquiry

Katihar, Madhepura , Siwan and West Champaran (Bettiah).

At the rate of 15 per cent of the actual value of land in the cases where leases for the
period more than 10 years and 5 per cent of the actual value of land in the cases
where lease for the period up to 10 years.
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determine the market value of the property as provided under Section 47(A)
(2) of the Act ibid.

During scrutiny of referred cases finalised by the AIG, Patna we observed
(December 2013) that one case of undervaluation of land in Chenari Circle of
Sasaram district was referred (December 2012) to AIG Patna by the District
Sub Registrar (DSR) Sasaram for determining the market value of the land.
Further, we observed that the AIG disposed (March 2013) the case as
‘Irrigated’ land and determined the market value of the land as X 10.85 lakh on
the basis of the site verification conducted by the official of DSR Sasaram and
accordingly a sum of I 86,800 was realised as stamp duty and registration
fees. However as per another site verification report conducted by another
official of DSR Sasaram, the said land was shown as ‘Residential’. As there
were two different sets of report regarding nature of land, the AIG should have
conducted the site verification himself or obtained the site verification report
from the concerned Circle Officer. But no report regarding site verification by
the AIG or Circle Officer was found on record. Had the case been finalised as
residential land, the market value of the land would have come to X 1.75 crore
and leviable stamp duty and registration fees would have been X 14.00 lakh.
Thus there was a short levy of stamp duty and registration fees of
%13.13 lakh®,

After we pointed this out, the AIG Patna conducted (June 2014) the site
verification himself and found the land as ‘Residential’ in nature and accepted
the audit observation and stated that the revised notice of demand would be
issued. We await further development in the case.

The matter was reported to the Government/Department in July 2014, we are
yet to receive their reply (August 2014).

5.9 Internal Audit

There is an internal audit wing called Finance (Audit), which works under the
Finance Department and internal audit of the different offices of the
Government is conducted on the basis of requisitions received from the
Administrative Department.

As informed by the Finance Department (July 2014), nine requisitions from
the Revenue and Land Reforms Department and three requisitions from the
Registration, Excise and Prohibition (Registration) Department for internal
audit were received during 2013-14 and the internal audit was conducted in all
cases. The Finance Department further stated that Inspection Reports
containing 86 and 26 paragraphs respectively were issued and
letters/reminders were issued for settlement of outstanding Inspection
Reports/paragraphs and also meeting was being organised.

8

Calculation:
(Amount in )
Area Rate per Value of Rate per Value of land Short Short levy of Stamp
decimal as | land as per decimal decided by valuation duty and
per MVR MVR decided by AIG AIG Registration fee at
the rate of 8 per cent
175 dec. 1,00,000 |1,75,00,000 6,200 10,85,000 |1,64,15,000 13,13,200
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Non- Ferrous Mining and Metallurgical Industries

6.1 Tax administration

Mining of minerals is governed by the Bihar Minor Mineral Concession Rules
(BMMC Rules), 1972 and Mineral Concession Rules (MC Rules), 1960
framed by the State Government under the Mines and Minerals (Regulation
and Development) Act (MMRD Act), 1957. The regulation and development
of mines and minerals are administered by the Mines and Geology Department
with the Commissioner-cum- Principal Secretary as its head at the
Government level. The Director of Mines is the head of the Department and is
assisted by one Additional Director of Mines and three Deputy Director of
Mines (DDMs) at headquarters level. Further there are nine Deputy Director
of Mines at Divisional offices and at the district level, 14 district mining
offices are headed by Assistant Director of Mines/Mining Development
Officers independently where as Mining Inspectors (MlIs) are the in-charge of
the remaining 24 district mining offices who are under the control of the
Collector of the respective districts and are responsible for assessment, levy
and collection of royalty and other mining dues.

Bihar State has minor minerals like sand, stone and earth and a few major
minerals like Limestone, Mica, and Silica etc. Receipts from mines and
minerals in Bihar comprise royalty, dead rent, surface rent, application fee for
lease/permit/prospecting licence, pre-survey licence, penalty, fine and interest
for delayed/belated payment of dues etc.

6.2 Results of audit

In course of audit of records of 33 units out of 58 auditable units relating to
receipts from Non-ferrous Mining and Metallurgical Industries during the year
2013-14, we found non/short levy, non/short realisation of revenue and other
irregularities involving I 131.53 crore in 250 cases which fall under the
following categories as detailed in Table 6.1.
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Table- 6.1
R in crore)
SI. No. Categories No. of Amount
cases
1. Non-levy of penalty for illegal procurement of 25 42.50
minerals by works contractors
2. Loss of revenue due to non-registration of 35 18.09
deeds of settlement of Sandghats
3. Mineral excavation without approval of 1 5.21
Mining Plan
4. Non/short realisation of royalty from brick kiln 11 4.59
owners
5. Short realisation of royalty & interest from 13 2.68
lease of stone query
6. Non-levy of penalty for illegal use of ordinary 8 1.76
earth
7. Non-levy of fine for continued contravention 5 0.82
of Acts/Rules
8. Others 152 55.88
Total 250 131.53

During 2013-14, the Department accepted non/short levy, non/short realisation
of revenue and other irregularities ezc. involving X 75.92 lakh in two cases,
which were pointed out during the earlier years. An amount of ¥ 72,000 was
recovered in two cases which were audited in 2011-12.

A few illustrative cases involving tax effect of ¥ 10.58 crore are mentioned in
the following paragraphs.

6.3  Non-compliance of the provisions of the Acts/Rules

Our scrutiny of the records of the District Mining Olffices revealed several
cases of non-compliance of the provisions of the Act/Rules and Departmental
Orders as mentioned in the succeeding paragraphs in this Chapter. These
cases are illustrative and are based on a test-check conducted in Audit.
Despite such omissions and irregularities being pointed out in previous years,
they continue to persist. There is need for the Government to improve the
internal control system and internal audit.

6.4 Non-levy of penalty for illegal procurement of minerals by
works contractors

Rule 40 (10) of the Bihar Minor Mineral Concession (BMMC) Rules, 1972
provides that works contractor shall purchase the minerals from lessee/permit
holder and authorised dealers only and no works department shall receive the
bill which the works contractors submit to recover cost etc. of mineral used by
them in completion of the works unless the same is accompanied with
prescribed forms ‘M’ and ‘N’ describing the names and addresses of the
dealers from whom the minerals were purchased. The Department also
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notified (January 2006) that no payment of bills shall be made without the
production of form ‘M’ and ‘N’ by the works contractors. It shall be the duty
of the officer, who receives the said bill to send the photocopy of the forms
and particulars to the concerned DMO/AMO. If contents of the forms/affidavit
on verification by the concerned DMO/AMO revealed that minerals were not
purchased from any authorised lessee, it shall be presumed that the concerned
mineral were obtained by illegal mining and in that case said DMO/AMO
shall take action as prescribed in these Rules against the maker of the affidavit.

Further Section 21 (5) of the Mines and Minerals (Development and
Regulation) Act, 1957 read with Rule 40(8) of the BMMC Rules, 1972
provide that whenever any person raises without any lawful authority, any
mineral from any land, the State Government may recover from such person
the minerals so raised or where such minerals has already been disposed off
the price thereof and may also recover from such person rent, royalty or taxes
as the case may be for the period, during which the land was occupied by such
person without any lawful authority.

We observed from the revenue collection report of six District Mining
Offices' and the district treasury records between January and February 2014
that a sum of X 5.47 crore was deposited by the works departments in shape of
royalty under the head “0853 Non- ferrous Mining and Metallurgical
Industries” during the period 2012-13 which was deducted from the bills of
the works contractors. Works departments did not send the particulars of the
mineral used by the works contractors to the concerned District Mining
Offices for verification. Instead the works departments, though they are not
authorised to do so, deducted the royalty from the bills of works contractors
against use of minerals. This indicates that the minerals were not purchased
from the permit holder/authorised dealers. Further, Mining Officers (MOs) on
receipt of the deduction of royalty by the works department did not initiate any
follow up action to stop illegal procurement of minerals and the MOs also did
not raise the demand for minimum penalty at least equivalent to royalty of
% 5.47 crore from the works contractors through works department.

Thus, lack of inter-departmental coordination resulted in non-levy of penalty
against the works contractors through works department to stop the illegal
procurement of minerals.

After this was pointed out, the Department stated (August 2014) that if the
payment of royalty for minerals used by the works contractor was made the
concerned District/Assistant Mining Officer may not take penal action. The
reply of the Department is not in consonance with the provision of Rule
40(10) of the Rules ibid which is applicable in case of submission of affidavit
in Form M and particulars of minerals in Form N. Hence, the facts remains
that deduction of royalty by the Works Departments against use of minerals
and its remittance into treasury indicates that minerals were not purchased
from the permit holder/authorized dealers and penalty should be levied in
terms of the provisions of BMMC Rules.

Aurangabad, West Champaran (Betiah), Jehanabad, Lakhisarai, Munger and Sheikhpura.
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6.5  Mineral excavation without approval of Mining Plan

As per Rule 22 A of the Mineral Concession Rules, 1960, mining operations
shall be undertaken in accordance with the duly approved Mining Plan and
modification of approved mining plan during the operation of a mining lease
also requires prior approval. Rule 12 of the Mineral Conservation and
Development (MCD) Rules, 1988 provides that lessee shall review the Mining
Plan and submit Mining Scheme to the Indian Bureau of Mines (IBM) for the
next five years at least 120 days before expiry of the current plan and IBM
shall communicate its approval or rejection within 90 days. Further under Rule
23B of the MCD Rules in case of a fresh grant or renewal of mining lease, the
lessee shall submit a Progressive Mine Closure Plan as a component of Mining
Plan. Section 21(5) of MMDR Act provides that whenever any person raises,
without any lawful authority, any mineral from any land, the State
Government may recover from such person the mineral so raised, or, where
the mineral has already been disposed of, the price thereof, along with royalty.

We observed in February 2014 from scrutiny of mining lease files of Silica
stone (Quartzite) in the mining office, Munger that one lessee had not
submitted any Mining Plan and Progressive Mine Closure Plan for the period
2004-05 to 2011-12 and continued to engage in production and dispatch of
minerals from the mine. In absence of approved Mining Plan/scheme, the MO
was unable to monitor the extraction of minerals. The transit passes were also
issued for dispatch of minerals without ensuring the approval of Mining Plan
and Progressive Mine Closure Plan of the leases and collected royalty on the
basis of monthly returns. Despite the facts that lessee did not submit the
mining plan, the concerned MO issued transit passes which facilitated the
lessee to despatch their minerals. This undue favour to the lessee resulted in
forgoing of Government revenue of X 5.21 crore in shape of penalty.

The matter was reported to the Government/Department in June 2014; we are
yet to receive their reply (August 2014).

6.6 Loss of revenue and undue benefit to lessees due to non-
registration of deeds of settlement of sand ghats

As per Section 17(1)(d) of the Indian Registration Act, 1908, lease documents
of immovable property from year to year or for any term exceeding one year
shall be registered. Further, if the document is not registered it cannot be
admitted as evidence by virtue of the provisions of Section 49(c) of the Indian
Registration Act, 1908.

We observed between January and February 2014 from the settlement files of
sand ghats in six District Mining Offices” that 10 sand ghats were settled for a
period of three calendar years on an auctioned amount of ¥ 18.07 crore in the
year 2010 with enhancement of 20 per cent of the settlement amount for next
two consecutive years. The settlees had paid only stamp duty on the settlement
amount but it was not registered for the settlement period 2010-12 which

2 Aurangabad, West Champaran (Betiah), Jehanabad, Kaimur (Bhabhua), Lakhisarai
and Munger.
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resulted in loss of revenue in shape of registration fee amounting to
% 2.94 crore.

Further, we observed that the condition for registration of the agreement had
not been included in the notification dated 31 December 2009 issued by the
Mines and Geology Department, Government of Bihar for settlement of sand
ghats for the calendar year 2010-12, though the condition for registration of
agreement was included in the notification dated 2 December 2006 for the
earlier settlement of 2007-09. Thus, the Government is losing substantial
revenue in shape of Registration Fees due to splitting of settlement period for
the settlement period 2010-12.

After this was pointed out, the Government stated (August 2014) that as per
Indian Registration (IR) Act, the deed for registration of one year was
optional. It was further stated that sand ghats were settled on yearly basis. The
reply of the Government is not in consonance with the facts that the settlement
of sand ghats was for three years. Thus, non-invoking of provision of the
Indian Registration Act for registration of the deeds for settlement of sand
ghats, the Government was deprived of revenue of X 2.94 crore in shape of
registration fees.

6.7 Non/short realisation of royalty from brick kiln owners

As per Rule 26 (A) of BMMC Rules, 1972 and notifications issued in March
2001 and January 2012, the brick kilns are classified into three categories for
determination of the consolidated amount of royalty. Every brick kiln owner
has to obtain a permit and pay the consolidated amount of royalty in two equal
installments (50 per cent before the commencement of kiln and rest 50 per
cent before the month of March). Rule 28 (2) provides that every application
for quarrying permit shall be accompanied by a fee of ¥ 2000. If the brick kiln
owner fails to make the payment of consolidated royalty in the manner so
prescribed, he shall not be allowed to carry on the business and the competent
officer shall stop such business and initiate certificate proceedings for
realisation of the outstanding dues under Rule 37 of the BMMC Rules.

We observed in January 2014 from the brick kiln files and Demand and
Collection Register for the period 2011-12 and 2012-13 in two District Mining
Offices (Kaimur and Samastipur) that 584 brick kilns were operated during
brick seasons 2011-12 and 2012-13. Out of which 93 brick kilns were
operated without payment of the consolidated amount of royalty and
application fee and 35 brick kilns were operated by paying partial amount of
royalty. This resulted in non/short realisation of royalty of X 82.17 lakh from
128 brick kiln owners.

The MOs concerned neither initiated steps to stop the business nor instituted
the certificate proceeding for realisation of the outstanding dues against the
defaulter as per the aforesaid provisions of the BMMC Rules.

The matter was reported to the Government/Department between April and
June 2014; we are yet to receive their reply (August 2014).
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6.8  Non-levy of penalty for illegal use of ordinary earth

Ordinary earth used for filing or levelling purpose in construction of
embankments, roads, railways and buildings is a minor mineral. In this regard
the Government of Bihar vide Gazette Notification (April 2006) fixed the rate
of royalty of ordinary earth as ¥ 15 per cubic metre and further it was revised
(January 2012) to X 22 per cubic metre. Under Rule 27 and 28 of the BMMC
Rules, any quarrying activities require sanction of the competent authority on
payment of requisite fee.

Rule 40(1) of the BMMC Rules prescribes initiation of criminal proceedings
attracting punishment of simple imprisonment that may extend to six months
or with fine which may extend to rupees five thousand or both. Further, Rule
40 (8) of the Rules ibid prescribes the penalty for illegal mining which
includes recovery of the price of the mineral, rent, royalty or taxes as the case
may be.

We observed between January and February 2014 from lease files/Bank Draft
Register in two District Mining Offices (Jehanabad and Lakhisarai) that
% 61.38 lakh was deducted/deposited by two works contractors as royalty
during the period from October 2012 to October 2013 for use of mineral in
earth work. We further observed that works contractors who had removed the
minor mineral had not applied for the requisite quarrying permit for the same.
Thus, the contractors removed the earth illegally for which they were liable to
pay minimum penalty atleast equivalent to the amount of royalty of ¥ 61.38
lakh® in terms of the Rules ibid. However, the MOs concerned had neither
levied penalty of ¥ 61.38 lakh nor any action for criminal proceedings was
initiated in accordance with the provision of the BMMC Rules.

The matter was reported to the Government/Department in June 2014; we are
yet to receive their reply (August 2014).

6.9 Non-levy of fine for continued contravention of Acts/Rules

As per Rule 26 (A) of BMMC Rules, 1972 and the notification issued there
under, brick kilns are classified into three categories in Bihar. The brick kiln
owners are required to pay the consolidated amount of royalty in two equal
installments before the month of March of the subsequent year. If the brick
kiln owner fails to make the payment of the consolidated royalty, the
competent officer shall stop such business and initiate certificate proceedings

3

Calculation:
Amount in ¥)
District Name of the contractor Amount Period Penalty
Mining of royalty leviable
Office deposited
Lakhisarai | M/s BSC-C&C ‘JV’ 30,93,274 | Between October 30,93,274
2012 and October
2013
Jehanabad | Classic Col Construction | 30,45,000 | December 2012 30,45,000
Pvt. Ltd.
Total 61,38,274 61,38,274
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for realisation of the outstanding royalty/arrear amount under Rule 37 of the
BMMC Rules.

Further, Section 21 (2) of the Mines and Minerals (Development and
Regulation) Act, 1957 provides that whoever contravenes the provision of the
Act shall be punishable with imprisonment for a term which may extend to
one year or with fine which may extend to five thousand rupees and in the
case of a continued contravention with an additional fine which may extend to
five hundred rupees for every day during which such contravention continues
after conviction for the first such contravention.

During scrutiny of files of brick kilns and Register IX of District Mining
Office, Samastipur in January 2014 we observed that 15 brick kiln owners
continued to operate their brick kilns without paying the royalty and obtaining
permit during the period 2010-11 to 2012-13. Although the MOs had filed
revenue recovery certificate cases against the defaulter brick kiln owners
between 2011-12 to 2013-14 for realisation of royalty and interest, but they
failed to stop the business as well as to impose fine for continued
contravention as per aforesaid provisions of the Act. The maximum fine
leviable for continued contravention of the provision of the Act worked out to
% 40.90 lakh.

After this was pointed out, the Department stated in August 2014 that
imposition of penalty for continued contravention is optional as there is
mentioned ‘may’ instead of ‘shall’ in the Act ibid. The Department further
stated that action under Rule 26 (A) of the Rules ibid had already been
initiated by the concerned Mining Officer. The reply of the Department
regarding imposition of penalty was not in consonance with the fact that
Section 21 (2) of Act ibid provide that any contravention thereof ‘shall’ be
punishable and only quantum of penalty may vary.

6.10 Short realisation of royalty and interest from lease of stone
quary

Rule 9 A of the BMMC Rules, 1972 provides that any mineral may be leased
out or settled by public auction/tender in the manner prescribed under Rule 52.
As per Rule 52(1), (4) and (5) of the Rules ibid, the bid amount shall be
deposited in yearly basis in equal installment and each installment shall be
deposited before 31* January. If any installment is not deposited before
prescribed period, 24 per cent simple interest shall be charged up to two
months and after that action for cancellation shall be taken.

We observed in February 2014 from scrutiny of files of leases of stone quarry
in mining office, Sheikhpura that three stone quarries were auctioned at
% 184.50 lakh during the period between September 2008 and August 2009.
The leaseholders had to pay the bid amount in installments on a yearly basis
which accumulated to I 184.50 lakh upto January 2014, against which the
leaseholders had paid a sum of ¥ 154.50 lakh only between September 2008
and February 2014. This resulted in short realisation of royalty of ¥ 30 lakh.
Besides, interest for delay payment of royalty was also chargeable, which
comes to I 2.79 lakh as per aforesaid provision. Despite short payment of
yearly installment of royalty, action for cancellation of lease had not been
initiated by the MO against the leaseholders.

oD



Audit Report (Revenue Sector) for the year ended March 2014

After this was pointed out, MO, Sheikhpura stated in February 2014 that
notices of demand and reminders would be issued for recovery of dues. We
await further development in this regards (August 2014).

The matter was reported to the Government/Department in June 2014; we are
yet to receive their reply (August 2014).

6.11 Internal Audit

There is an internal audit wing called Finance (Audit), which works under the
Finance Department and internal audit of the different offices of the
Government is conducted on the basis of requisitions received from the
Administrative Department. As informed by the Finance Department (July
2014), it did not conduct internal audit of the Mines and Geology Department
during 2013-14.

Patna (P.K. SINGH)
The Accountant General (Audit), Bihar

COUNTERSIGNED

\Us’g

New Delhi (SHASHI KANT SHARMA)
The Comptroller and Auditor General of India
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ANNEXURES



ANNEXURE-I
(Refer: Paragraph-1.8)

Audit Planning
Name of the Total number Number of Number of
Department of auditable | units planned | units audited
units
Commercial Taxes 55 40 40
Registration, Excise 50 39 39
and Prohibition
(Excise)
Revenue and Land 612 108 101
Reforms
Transport 49 35 35
Registration, Excise 140 38 38
and Prohibition
(Registration)
Mines and Geology 58 35 33
Total 964 295 286
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GLOSSARY



Glossary of Abbreviations

Abbreviations Full form

AA Assessing Authority

A&E Accounts & Entitlement

ACCT Assistant Commissioner of Commercial Taxes

AG Accountant General

ACE Assistant Commissioner of Excise

ATNs Action Taken Notes

BE Budget Estmates

BVAT Act Bihar Value Added Tax Act

BTEG Act Bihar Tax on Entry of Goods into local areas for Consumption,
Use or Sale therein Act

BMVT Act Bihar Motor Vehicles Tax Act

BBP Bihar Budget Procedure

BSBCL Bihar State Beverage Corporation Limited

BL Bulk Litre

CE Commissioner of Excise

CCT Commissioner of Commercial Taxes

CST Act Central Sales Tax Act

CMYV Rules Central Motor Vehicles Rules

CvC Central Vigilance Commission

CTO Commercial Taxes Officer

C-lI Tax deduction certificate

DCCT Deputy Commissioner of Commercial Taxes

DCB Register | Demand, Collection and Balance Register

D-IX Statement of road permits

ED Electricity Duty

ET-III Monthly abstract of entry tax

ET-1V Quarterly return of entry tax

ET-V Annual return of entry tax

ET-1X Form of declaration under the BTEG Rules

ET-X Statement of claim for reduction in the liability of VAT

ET-XI Statement of purchases of scheduled goods from registered dealers

ET-XII Security bond under BTEG Rules

Form C Used to purchase goods at concessional rate of tax in course of
inter-state trade and commerce

HSD High Speed Diesel

ITC Input Tax Credit

1B Bureau of Investigation

IMFL India Made Foreign Liquor

IR Inspection Report

JCCT Joint Commissioner of Commercial Taxes

L-1 Lowest tenderer

LT Luxury Tax




Audit Report (Revenue Sector) for the year ended March 2014

LPL London Proof Litre

MGQ Minimum Guaranteed Quantity

MRP Maximum Retail Price

MS Motor Spirit

MV Act Motor Vehicles Act

NIT Notice Inviting Tender

OMC Oil Marketing Company

PAC Public Accounts Committee

PDR Public Demand Recovery

PET Polyethylene terephthalate

PPSWR Probability Proportion to size with replacement
RT-II1 Annual return under BVAT Act

SE Superintendent of Excise

TAR Tax Audit Report

VAT Value Added Tax

VATMIS Value Added Tax Management Information System
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